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      LEGAL PROVISIONS
1. Section 41(3)(c)(i) of the Mental Health Act 1983 requires a responsible clinician to obtain consent from the Secretary of State before granting section 17 leave to a restricted patient.  No patient may leave the hospital or unit
 named on the authority for detention without such consent.

POLICY ON SECTION 17 LEAVE FOR RESTRICTED PATIENTS

2. The Secretary of State recognises that well thought out leave, which serves a definable purpose and is carefully and sensitively executed, has an important part to play treating and rehabilitating restricted patients. It also provides valuable information to help responsible clinicians, and the Secretary of State, in managing the patient in hospital, and to all parties, including the Tribunal, when considering discharge into the community. 

3. To help responsible clinicians provide all the information required by the Secretary of State to assess escorted or unescorted leave proposals, a leave request form is available on www.justice.gov.uk and at Annex A.  Responsible clinicians should also submit any additional information that they consider would assist the Secretary of State to reach a decision. 

4. The Secretary of State expects leave programmes to be designed and conducted in such a way as to preserve public safety and, where appropriate, respect the feelings and fears of victims and others who may have been affected by the offences.  From 22 April 2014 there will be a presumption that victims who have opted into the Victim Contact Scheme and receive information from a Victim Liaison Officer will be informed when the Secretary of State has given permission for a patient to take escorted community leave or unescorted community leave.
5. The Secretary of State will often consent to programmes which give responsible clinicians an element of discretion as to leave arrangements.  However, there will be circumstances where consent is given on the understanding that the responsible clinicians will limit leave or add certain conditions, for instance, when a patient needs to visit a proposed discharge placement, or where leave at the responsible clinician's discretion is not appropriate for reasons of risk or sensitivity. 

6. Once agreed, the Secretary of State’s consent to leave remains in operation unless the circumstances of the patient’s health or other factors change the risk assessment. This means that the responsible clinician, or someone nominated by him who knows the patient well, should make a careful risk assessment of the patient before each instance of leave. If there are any doubts that the leave should take place, it should be stopped.  The responsible clinician should inform the relevant caseworker in Mental Health Casework Section immediately should any change occur that affects the basis on which the Secretary of State’s consent has been given, particularly any factor that changes a patient's risk. 

LEAVE REQUEST FORM
7. To help ensure that that Secretary of State receives all of the information necessary to take a decision, a leave request form is provided for responsible clinicians (see Annex A).
 In addition to the details below, the form also asks for a report on leave already taken to be attached. This should be supplemented with any additional information that the responsible clinician considers would assist the Secretary of State.  Examples of such information would include additional material which explores the context and content of proposed leave.
8. In support of any request for leave for a restricted patient, the Secretary of State requires the following information:

· the aims of the proposal and the anticipated benefits for the patient’s treatment and/or rehabilitation;  

· the potential risk of harm to the public, taking into account the nature and adequacy of safeguards.  Responsible clinicians must also consider any other risk factors which apply individually to the patient, particularly any risks to victims and their families, consulting with the Victim Liaison Office where appropriate.;
· any potential public concerns or media attention, and any measures proposed in response to such concerns;

· whether a VLO is involved in the case, any concerns which have been expressed, or are likely to be expressed, by victims of the offences committed by the patient, or by families of the victims.  This also means anyone who, on account of their relationship with the patient, may have reasonable cause to be concerned about the patient's presence in the community.  In addition, any measures proposed in response to such concerns; and

· where leave for rehabilitation purposes is proposed, a plan of the periods of leave which are being requested for the patient, showing:

· the destinations of the leave; 

· length of absences from the hospital;

· the escorting arrangements, where applicable; 

· the part which the individual leaves will play in the overall treatment plan;

· what, specifically, each instance of leave will seek to achieve; 

· how the leave will be monitored, whether by escorting staff or through the patient’s own report or both; and

· how the success or otherwise of the leave will be assessed and measured.
9. MHCS aims to make a decision on all requests for leave within 10 days of the receipt of all relevant information (5 days for escorted leave).   For patients who have had any ground leave or previous community leave, a report on this leave is needed to assess any further application for leave, and a decision will not be taken until this information has been received.
SPECIFIC TYPES OF LEAVE
‘Ground Leave’
10. The responsible clinician has complete discretion to allow the restricted patient access to the grounds of the hospital or unit in which the detention authority requires his detention. The detention authority means here the hospital order, hospital direction, transfer direction, warrant of recall or letter agreeing to trial leave or transfer. That authority may name a complete hospital, a named unit within a hospital, or a specific level of security within a hospital. It is for the hospital or unit to define its own boundaries.  If the responsible clinician wants to allow the patient beyond the boundaries of the hospital or unit named on the detention authority, then he needs the Secretary of State’s agreement.  So, for example,  if the responsible clinician has a patient whose order states ‘Three Bridges Unit’ as the place in which the patient is detained and the responsible clinician wants to allow access to the grounds of Ealing Hospital, an application  for section 17 leave into the community must be submitted to the Secretary of State. 

11. If the responsible clinician wishes to allow the patient to access wider hospital grounds, beyond the hospital or unit names on the detention authority, MHCS may consider using section 19 to transfer him to a wider range of units. However there is often little difference in public safety terms between access to a whole hospital and to the community at large, so such requests should always be accompanied by a robust risk assessment and will be carefully scrutinised.  
12. Where the detention authority names an entire hospital, the responsible clinician’s discretion extends to all the facilities the hospital comprises.  This may include non secure step-down facilities outside the hospital’s secure perimeter.  
Escorted leave

13. If the Secretary of State has given consent for escorted leave to take place, the patient will remain in the custody of the escort who has powers to convey and restrain the patient.  It is for the hospital to assess the number of escorts required and the level of training and experience such staff must have.  In certain cases, typically where the Secretary of State is giving consent for compassionate or medical leave to a patient who would not otherwise leave the hospital, consent may be granted with a requirement that the responsible clinician will arrange specified numbers of escorts, or other conditions may be imposed such as requiring travel directly to and from the venue without intermediate stops, or requiring secure transport.  
       Unescorted day leave

14. The Secretary of State will generally agree to unescorted leave at the responsible clinician’s discretion when satisfied that the patient is sufficiently rehabilitated to respect the conditions of leave, behave safely in the community and abide by the time limits set for return to hospital.  
Overnight leave

15. As patients approach the stage of their rehabilitation where they are close to discharge, it is common for responsible clinicians to ask for overnight leave. Like any application for leave, the Secretary of State will only consent to overnight leave if satisfied the proposal does not put the patient or others at risk. The Secretary of State will consider each application for overnight leave on it merits, but may require that the number of nights away from the detaining hospital is limited where this is necessary for the safe rehabilitation and testing of the patient.  
16. Where the Tribunal has made a deferred conditional discharge and the proposed discharge address is a hostel which insists on a minimum period of overnight assessment of the patient, the Secretary of State will consider any request for overnight leave in the context of that decision, so as not to frustrate the proposed discharge.  Nonetheless, the Secretary of State will not grant permission for leave unless he is satisfied that it does not put the public at risk.  

Holiday type leave

17. As set out above, the Secretary of State expects programmes of section 17 leave to be designed and conducted in such a way as to preserve public safety and, where appropriate, respect the feelings and possible fears of victims and others who may have been affected by the offences.  When considering any request for overnight leave to activity centres or any facility offering "holidays" or whose description gives the impression that it is a holiday centre, particular scrutiny will be given to the expected therapeutic benefits of such leave.  
Leave outside England and Wales 

18. With the exception of short term leave to Scotland and the Channel Islands (see below), the Secretary of State will not normally agree to any detained restricted patient leaving England and Wales as this would take the patient beyond the jurisdiction of the Mental Health  Act 1983.
Compassionate leave

19. Leave may sometimes be sought for compassionate reasons for patients who would not otherwise qualify, either on risk grounds or because they have been in hospital for too short a time to have been assessed for community leave, for example to visit a terminally ill relative or to attend a funeral.  These applications tend by their nature to be urgent will be dealt with as a priority.  The Secretary of State will look sympathetically on such requests, but must still be satisfied with the risk management arrangements in place. 
Leave for the purposes of medical treatment

20. There are occasions when restricted patients are required to attend medical appointments for assessment or treatment.  Each occasion of leave for medical appointments or treatment must have been authorised by the Ministry of Justice. If the Secretary of State has previously granted permission for escorted or unescorted community leave at the Responsible Clinician’s discretion, and that permission has not been revoked, no further application for leave is required.  
Requests for Secretary of State permission to allow restricted patients to attend medical appointments/treatment should contain:

· Dates and reasons for the appointment/treatment

· Clear evidence that any risk factors have been addressed.

· A full risk management plan including any physical security arrangements.

· Current mental state and compliance.

· Risk of absconding.

· Details, if applicable, of whether the appointment will take the patient into any exclusion zone or into the proximity of any victim

· Further information if there are unusual circumstances e.g. likely to attract national media interest 

A form is available for requests for medical leave (see Annex B) although it is acceptable for an email or other communication to be sent providing it contains all the relevant information.

21. If a series of appointments is required, the Ministry of Justice letter may specify the number of appointments covered by the permission, or given general permission for treatment in at a specified location in connection with a particular health condition.  For example “up to 6 occasions of escorted leave to attend….” Or “escorted leave for the purpose of treatment for ……/attending appointments at………”

22. Leave will be granted for the purposes specified in the request for medical leave and in line with a proposed risk management plan.  Any changes to the need for the leave or the plan must be notified to the MHCS caseworker in writing.  

Leave for emergency medical treatment

23. Aside from routine medical appointments or treatment, there may be occasions when a patient needs to receive urgent or emergency treatment.  This will include acute medical emergencies such as heart attack, stroke or penetrative wounds/burns but may also include situations which are not life threatening but still require urgent treatment e.g. fractures.  Although Secretary of State consent should be obtained wherever possible, it is recognised that patients may have to attend hospital at very short notice.  Responsible Clinicians may use their discretion, having due regard to the emergency/urgency being presented and the management of any risks.  MHCS must however be notified, as soon as is practicable, that the patient has been taken to hospital, what risk management arrangements are in place and be kept informed of developments, especially the return of the patient to the secure hospital/unit.  Outside office hours, hospitals should notify the out of hours switchboard.  If the patient is high profile or there are unusual circumstances, the switchboard will contact the MHCS duty officer.  

Short-term leave to Scotland

24. Explicit agreement must be sought for any trip across the border.  Any leave request will be risk assessed by the Secretary of State in the usual fashion. If the Secretary of State is minded to give consent for such leave, the Scottish Government will be consulted.    It is possible for leave to Scotland to be escorted.
  
REPORTS ON COMPLETED LEAVE

25. In order to consider any request for leave, the Secretary of State will require an up to date report on all previous leave taken.  In giving consent for leave, the Secretary of State will consider whether additional reporting is required, and any such requirement will be set out in the letter granting consent for leave.  A form is available for reports on completed (see Annex C).  This form may also be used to report changes in the patient’s circumstances such as:

· a change or cessation of medication; 
· self harming; 
· the involvement of the patient in an incident in, or outside, the hospital; 
· abuse of substances; or 
· the added stress of bad news from outside or from another stressful occasion.  
26. Notwithstanding requests for specific reports on leave, details of progress made on community leave should always form part of the annual statutory report.

WITHDRAWING CONSENT FOR LEAVE
27. A responsible clinician who suspends a patient’s leave must advise the relevant caseworker in MCHS immediately. The Secretary of State will then also consider whether to withdraw his consent to leave. 
28. In making this decision, the Secretary of State will consider matters such as: 
· whether the patient’s condition has relapsed or, if the problem was a behavioural one, whether the incident that caused leave to be rescinded was “one-off”;
· whether or not the patient was the main instigator and, if they were, whether the patient shows appropriate remorse which has been consistent and sustained as has a further period of stable behaviour; and 
· any plans that might have been put in place by the responsible clinician requiring the patient to demonstrate certain behaviours before leave can be reinstated. 
· What the factors were which contributed to the infraction, and how they have been addressed so as to reduce the risk both of any recurrence and of its severity & impact were it to recur.

MHCS is always willing to discuss the best course of action in an individual case. 

LEAVE FOR COURT PROCEEDINGS
29. Where a court directs the attendance of a patient, the Secretary of State will rarely refuse consent to leave under s.17.  However consent for leave must still be sought. For those patients detained under Section 48 of the Act, general permission will be provided on the assumption that legal proceedings will inevitably need to be completed.  This will take the form of a formal notification, on admission, advising that ‘Secretary of State permission for the attendance at court for the purposes of legal proceedings is given’. 

30. With regard to patients detained under sections 31/41 and sentenced prisoners transferred under sections 47/49 the following details will be required:

· Date(s) when attendance is required.

· Details of the Court, including location.

· Reasons for attendance.

· Arrangements for transporting the patient to court, including physical security e.g. number of escorts/secure van/necessity for handcuffs.

· Details, if applicable, of whether attendance will take the patient into any exclusion zone or into the proximity of any victim.

· Further information if there are unusual circumstances e.g. likely to attract national media interest.

An email to the MHCS Case Manager will suffice.  The expectation is that providing all the relevant information is received, permission will be granted within 48 hours.

Leave to attend Court for legal proceedings other than criminal 

31. Some restricted patients may be required to attend court for purposes other than criminal proceedings, for example to attend the Family Court.  Secretary of State permission is also required for this purpose and the details above should similarly be provided by email, giving as much prior notification as possible.
32. Where a patient’s attendance is not strictly required but is voluntary or may be seen as useful to the administration of justice, the Secretary of State will consider all applications based on the circumstances of the case.
33. Restricted patients should not attend court hearing unescorted without the Secretary of State’s express agreement. 

Restricted patients who become the subject of Police enquiries while an inpatient

34. Occasionally a patient may be the subject of police interest, for example if an alleged offence has taken place while in hospital, or if earlier allegations come to light and are then to be investigated.  Were that to occur while the subject is in Prison, the Police are permitted to arrest an individual and take them to a Police station for questioning, returning them to the prison thereafter.  In a parallel manner, if the Police decide to arrest a restricted patient in hospital and take them to a Police station for questioning, the consent of the Secretary of State is not necessary because this is a direct effect of the operation of the law.  It will however be the responsibility of the Police to transport the patient between Police station and hospital and prior to this occurring the Police should be informed in writing that the person is a detained patient subject to the provisions of the Mental Health Act and who must be returned to the unit at the conclusion of questioning.  The MHCS should also be informed of the matter in advance of the circumstances, and of the patient’s return to hospital.

PRISONERS TRANSFERRED UNDER SECTIONS 47 AND 48 OF THE MENTAL HEALTH ACT 1983
Patients Transferred under section 47

35. As a general rule, a patient who was sentenced and directed to hospital by the Court under section 45A or who has transferred from prison under section 47 will not be permitted privileges while detained under the Mental Health Act in hospital (example e.g. community leave) that he would not have been able to access whilst in prison.  The presumption for many of these patients is that their care pathway will see their return to prison to continue their sentence rather than release into the community.  However, as this is not always the case, discretion is needed. 

Escorted leave

36. Escorted leave may be an important part of treatment and rehabilitation for directed and transferred prisoners.   When applying for such leave, responsible clinicians should always have in mind the general principles set out in paragraphs 2-6 above and must ensure, if granted, that the leave is conducted in such a way as to safeguard public confidence in the restricted patient system.   Responsible clinicians also need to bear in mind that the granting of escorted leave to transferred prisoners should not be taken as an indication that unescorted leave will follow. The latter will rarely be appropriate except where a patient is going to be released into the community rather than transferred to prison.   

Compassionate leave

37. Requests for leave for compassionate reasons will be considered in line with paragraph 19 above.
Unescorted leave

38. In line with Prison Service policy on Release on Temporary Licence (ROTL), prisoners directed or transferred to hospital who are likely to be released into the community from hospital will be eligible to be considered for unescorted leave on one of the following dates (whichever is the later): 
· 24 months before the prisoner’s Parole Eligibility Date (PED) or, where applicable, 24 months before the conditional release date (CRD), or
· once they have served half the custodial period less half the relevant remand time.

39. In order to save misunderstandings or difficulties in calculating the ROTL eligibility date, the H1003 form that MHCS obtains from the prison when a prisoner is transferred now contains a box for the ROTL date and it is the prison’s responsibility to complete this.  Responsible clinicians should contact the relevant MHCS caseworker if in doubt of the relevant date.

Overnight leave

40. Directed or transferred prisoners who are subject to the parole process will not ordinarily be eligible to be considered for overnight leave until three months before their Parole Eligibility Date, and even then only if it is clear that their release direct from hospital would be likely to be appropriate..

Indeterminate Sentence Prisoners

41. Transferred or directed indeterminate sentence prisoners fall into 2 categories:
“Technical Lifers”
42. These are prisoners whom the Secretary of State agreed, exceptionally, to manage as if the Court had made a restricted hospital order instead of a life sentence. The process was ended in 2005, so there are not now many such prisoners in hospital. Applications for section 17 leave for technical lifers should be treated as if they were detained under sections 37 and 41.  
Other Indeterminate Sentence Prisoners 

43. Most indeterminate sentence prisoners in hospital will be serving life sentences or indeterminate sentences for public protection. They will be subject to hospital directions or transfer directions. Their release will ultimately be ordered on licence by the Parole Board. If the Secretary of State is asked to consider a request for leave, the responsible clinician must also address the question of why the patient should not be remitted to prison.  
Annex A
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	Leave application for restricted patients

Mental Health Casework Section


 

 FORMTEXT 
 
Please send the completed form to the Mental Health Casework Section at MHCSTeam1@noms.gsi.gov.uk (case letters A-Gile); MHCSTeam2@noms.gsi.gov.uk (case letters Gilf-Nev); MHCSTeam3@noms.gsi.gov.uk (case letters New-Z) or fax on 0300 047 4387 (case letters A – GEO) or 0300 047 4395 (GEP – NEAL and NEAM – Z)

Patient’s basic details

	Full name of patient
	     


	Date of birth
	     
	


	MHCS reference 
	     
	


	Location of index offence
	     


Responsible clinician’s details

	Responsible clinician
	     


	Address
	     


	Telephone number
	     
	


	Fax number
	     
	


	Email address
	     


Leave proposal

Please note that any leave taking place outside the designated security perimeter of the named unit, hospital or ward requires Secretary of State approval unless the hospital has a current agreement with the Mental Health Casework Section specifically devolving agreement to the Responsible Clinician.

Type of leave proposed
 FORMCHECKBOX 
 Compassionate
 FORMCHECKBOX 
 Escorted community

 FORMCHECKBOX 
 Overnight
 FORMCHECKBOX 
 Unescorted community

	Other (please specify)
	     


Previous types of leave taken
 FORMCHECKBOX 
 Compassionate
 FORMCHECKBOX 
 Escorted community

 FORMCHECKBOX 
 Overnight
 FORMCHECKBOX 
 Unescorted community

	Other (please specify)
	     


Report on current leave (frequency, duration, destination, purpose and conduct)

	
	     



Please give details of the leave proposal, including:

	· the purpose of the leave

· if escorted, the number of escorts

· future leave plans, if proposal agreed
	· full address of the leave destination

· means of transport, if any

· views of care team, if different


 

 FORMTEXT 
 

 FORMTEXT 
 
	     


Patient’s condition

Mental state – please describe the patient’s mental state, including:

	· how long the patient has been stable
	· what insight, if any, the patient has into his or her illness


 

 FORMTEXT 
 
	     


Behaviour – please describe the patient’s behaviour, including any incidents of:

	· aggression
	· self-harm
	· substance abuse


State what effect these have had on the patient and how they will be addressed.

 

 FORMTEXT 
 
	     


Compliance – to what extent does the patient:

	· accept the treatment programme?
	· comply with medication?


	     


Risk

Risk to victims and others – what is your assessment of the risk (including further offending, 
or a possible encounter) that the patient would present to:

	· past victims?
	· any specific group?
	· the public in general?


How do you propose to address these risks?

 

 FORMTEXT 
 

 FORMTEXT 
 
	     


Risk of absconding – what is your assessment of the patient’s current risk of absconding? 
How do you propose to address this risk?

 
	     


	Responsible clinician’s signature
	
	Date
	     

	
	
	
	


 
� Where section 47 of the Crime (Sentences) Act 1997 applies


� Historically, MHCS had entered into agreements with some hospitals for some restricted patients to take leave beyond the hospital perimeter, for the purposes of accessing wider grounds or local shops. These agreements are no longer in force. 





� A shorter version of the form is available for requests for leave for the purposes of medical treatment (see para 19 below).





� See the Mental Health (Cross-border Visits) (Scotland) Regulations 2008.
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