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JUDGE HOROWITZ:    

1 This is an appeal from a procedural hearing before District Judge Jackson on 10th August 2009.  The short issue raised by the appeal brought by the Official Solicitor is to challenge the rejection of the application made by him to instruct an independent social worker to advise him in the continuing management of a 
2 Case which  may be classified within the category of complex and difficult.  FS will be 78 in November.  He is a retired single man.  He was a civil engineer.  He lives alone in Council property belonging to the City of Westminster in Pimlico.  He has dementia and long-standing problems associated with it, including a persecutory belief structure.  He is lonely.  I have seen mention of his two children who seem to play very little part in his life.  He is self-neglecting and has also been described as having delusions of grandeur.  He collapsed in the street and it was on admission to A&E that the full intervention process of caring authorities was activated.

3 He was placed in a residential unit  on 21st January 2009.  On 23rd February, Westminster, who hold the relevant statutory responsibility for him, applied to the court for a declaration relating to his residence and for appropriate care arrangements to be made for him and on his behalf under the Mental Capacity Act 2005.  They were granted permission to make that application under section 50(2) on 6th March.  On 13th March, District Judge Rogers at a directions hearing made an interim declaration as to his lack of capacity and declared that it was lawful to use diversionary tactics to keep him at a residential home, a unit called the Jules Thorn home, where he is to this day.  

4 At that stage it was thought, given his incapacity to look after himself and the state he had got himself into living alone, that a residential unit was appropriate, but it has become increasingly clear that he is resistant to the particular home and unhappy there, hence the need for diversionary tactics, and there is accumulating evidence to suggest, on which Ms. Morris for the Official Solicitor powerfully relies, that there has been an acceleration in the deterioration of his mental capacity while at Jules Thorn.  That may be a function of his condition.  It may well be, and as she submits is highly likely, a function, in whole or in part, of the effect of being where he is and in that particular unit.  

5 However, the order of 13th March was confirmed by District Judge Jackson on 22nd April with a review on 10th August.  Shortly before that hearing came on, the local authority, on 22nd July, held a multi-disciplinary review meeting.  It was multi to the extent that two people attended - the consultant geriatric psychiatrist, Dr. Claudia Wald, and the care manager, who both agreed that a change of tack seemed desirable.  It looked as if Jules Thorn was proving frictional and possibly disadvantageous to the welfare of Mr. S, and so it was concluded that a trial package back home seemed to be the course to be taken.  That is put in the skeleton argument on behalf of the Official Solicitor as a reversal.  But it  could be said to be no more than an appropriate and flexible response to an evolving situation and a difficult one.  

6 So on 10th August, District Judge Jackson was confronted with this situation:  a confused, unhappy man lacking full capacity in a home he did not want to be in, possibly getting worse by the mere fact of being there, and everybody agreeing - that is the Official Solicitor instructed on his behalf, insofar as he could ascertain the welfare of his client, and the local authority and the judge - that a home package was worth a go.  The question was, would it succeed and, if it did not, what was to be done next?  In that context, the Official Solicitor, in the course of the general consideration of the court at an admittedly short hearing, asked for the guidance and help of a separately instructed independent social worker, Mr. Sinclair.  He is described by Mr. O'Brien in his helpful submissions to me as well respected, eminently capable, and eminently suitable for the task.  The question is - and that is the short point raised in this appeal - is he a necessary addition to the professionals involved in the welfare of Mr. S?  The District Judge did not think so.  

7 I have a transcript of the hearing.  It is described as "short", which I do not regard as necessarily critical.  It seems to me the essence of the regime (on which we are feeling our way) is to keep matters practical, to have regard to resources and to keep to the point.  It is very much the approach adopted by the District Judge, who said to the representative of the Official Solicitor, in response to his request for authority to instruct Mr. Sinclair:

"So you are broadly in agreement with this, but for reasons you are going to tell me the local authority's assessment is faulty and you need somebody to oversee it?"  


That manifestly is not the test.  As Mr. Norton himself replied:

"I would [not] put it that way.  The Official Solicitor is broadly in agreement with the plan for the trial period."  


Then he said, yes, he accepted that the local authority had done their assessment but "there is nothing" - at which point he is cut off by the District Judge. He said, as is recorded at p.32:

"... the Official Solicitor is being brought in as a separate party... effectively in a position of presenting evidence to the court.  He does not... want to undermine the work the local authority have done... would like to bring... an independent view to say, possibly [I think that means 'to show, possibly'] that it is absolutely the right package, and it is right that the court should sign off on it and, of course, one would hope that would be the position.  

Alternatively, the Official Solicitor's expert might be able to say that is a very good package but if you put in X and Y and Z it will bolster that package and make it more appropriate..."  

8 Mr. Norton then pointed to the record of the meeting on 22nd July which itself canvassed inevitably various options:

"They will assess whether it is working and if it does work [and then, vaulting over an interruption from the court, what the fall back position is]."  


That did not attract the District Judge.  She said:

"There are a lot of people involved with FS...  The Official Solicitor does not point out to me any faults or any departures from the proper procedures in their assessments, and for that reason I cannot see that an independent social worker is going to add anything at all to this process."  


Then she also went on to add this:

"I am also mindful that people who lack capacity, and FS is no exception, have difficult lives and it is my responsibility to minimise the number of people as far as possible who come into his life, especially in this case as I know FS finds it difficult to deal with new people.  ...  I have not been persuaded that there is any necessity for it at all."  

9 That is challenged now by Ms. Morris who supplements a helpful written submission with observations of her own.  Because of lack of time I am not going to go through every line of her written position but she broadened. Her points in summary are: the Official Solicitor, however great the accumulation of what might be called institutional knowledge might be in his department as he proceeds on a case by case basis to work with people who need his protective involvement, is, of necessity, a lawyer and I should not assimilate him to a CAFCASS officer who is an independent guardian trained in social work.  I should have regard to the risks of failure here being high.  

10 Further. there is complexity in assessing the needs of Mr. S both at home and prospectively if the home experiment does not succeed.  Deprivation of liberty is involved and so is the right which therefore arises from the human rights perspective:  Article 5, the right to privacy, and respect for his privacy under Article 8.  Since those two articles are engaged, it necessarily means that there is a hearing according to law and, in that hearing, under Article 6, there is a right to a fair trial, and equality of arms or égalité des armes means that the Official Solicitor should be properly able to take on and assimilate what is proposed on the other side, even if it does emanate from consideration by an independent psychiatric specialist in geriatric work.  The position is, as she points out, and as Mr. O'Brien agreed, fluid.  Here is Mr. S at the Jules Thorn residential home.  The local authority came to court armed with a proposal to put in a care plan by 31st August, for seven days response by the Official Solicitor for something like - and of necessity it is not a railway timetable - six weeks for a trial period at home, to start when the care plan is formulated, when the cleaners have been in, and when the agency to provide the carers has been lined up, have met Mr. S, and the managers establish which of their team, I imagine, is suitable to work with him.  

11 In fact that package has slipped in two ways.  Firstly, by the intervention of the District Judge, who pulled forward the timing by a fortnight and, secondly, by the fact that the care agency is not going to match worker to client until a meeting in two weeks next Monday.  Ms. Morris complains about the moving forward of the timetable because it has the necessary effect of continuing the authorisation of placement in Jules Thorn with the diversionary tactic package by an extra two weeks at least.  It is a little late in fact for me to do anything about it because 14th September, which was the local authority's requested date for a review hearing, looms.  It is next Monday.  But Ms. Morris wants me to express my dissatisfaction, if I so find, in any event.  I shall come back to that later.  

12 Mr. O'Brien resists the application made in this appeal.  He points out that what I do, and indeed what the District Judge did, is governed by the Court of Protection Rules 2007.  Firstly, he directs my attention to Rule 3, the overriding objective.  The rules, as a code, have the overriding objective of enabling the court to deal with a case justly, having regard to the principles in the Act.  Among those rules are Rule 3(3)(a) ensuring that a case is dealt with expeditiously and fairly.  He also takes me to Rule 120, which says that no expert's report shall be filed without permission.  That was why permission was required of the District Judge, who refused it; the District Judge's duty being governed by Rule 121, a duty to restrict expert evidence to that which is reasonably required to resolve the proceedings.  Ms. Morris retorts that that is not the end of it because if one examines the overriding objective in full - and I am not suggesting Mr. O'Brien did it without that care - dealing with a case justly has a checklist running from (a) to (f):  ensuring it is dealt with expeditiously, fairly, but also ensuring that the patient's interests and position are properly considered, cases are dealt with proportionate to nature, importance and complexity, ensuring the parties are on an equal footing, saving expense, and allotting only an appropriate and not excessive amount of court time and resource.  So far as the test for an expert is concerned, the note, which carries the authority of the authors of the Court of Protection Practice 2009 but no statutory source (as one would expect in an evolving new Act) says this:

"The court will consider what added value expert evidence will give to the case.  If it is allowed, it should be restricted to what is reasonably required to resolve the proceedings."  

13 Mr. O'Brien says:  is it needed?  Firstly, we have the involvement of social workers who are on the case.  Ms. Phillips has filed a number of reports, has been engaged with Mr. S, knows the position well, and the local authority have properly had recourse, as I have said already, to an expert.  If the Official Solicitor requires assistance, should that not be something addressed, he says, when a fluid situation has become a little clearer?  Is it not premature?  After all, the return home has not started yet.  It may succeed, in which case, as the District Judge envisaged, she would welcome a consent order.  She was probably premature in thinking she would get that by either 14th September or her new date of 29th September, but it might be available in October or November.  If, on the other hand, difficulties arise in the home placement and the question arises - should it terminate, should permission from the court be sought to go back to Jules Thorn, which has had a mixed success to date, or alternatively to another resource? - is that not the time, he says, for the Official Solicitor to request and, if necessary, to be granted, the assistance of expert input to survey the field?  

14 These are powerful considerations and I have considered them with care, but I also bear in mind Ms. Morris' point that there is complexity at both ends in the interim return home.  It has not totally succeeded so far.  There is a real question as to how to deal with the needs of Mr. S and what happens if it fails.  So far the plan is to go back to Jules Thorn.  The way it is put crisply in the skeleton argument filed on behalf of the Official Solicitor is:  where is plan C?  I am not fully convinced that the local authority have bound themselves hand and foot never to look at anything else except Jules Thorn, but a real issue may arise as to what is the other and proper recourse.  A difficulty with Ms. Morris' position of course is that it cannot be right, as she herself accepts, that the Official Solicitor is entitled, as a matter of automatic recourse when acting on behalf of a patient, to say:  "Please give me an independent expert", otherwise there would be complexity, expense and delay built in, perhaps unnecessarily, to every case, contrary to the spirit of Rule 3 and Rule 121.  

15 Where does the line lie?  I think Ms. Morris is right that at this stage it is not possible to precisely delimit, but one can identify cases that are one side or the other.  The characteristics, she says, that attract the involvement of an expert in this case are the lack of precision as to exactly what is required to maintain Mr. S in his home if it can be so, and what next.  The Official Solicitor, who represents his interests, will be considering, as he is bound to, a deprivation of liberty, representing his interests in that deprivation, and, where the situation is as fluid as everybody has found it to be, this case seems to fall, Ms. Morris says, on the line that makes it justifiable, that will add value to the introduction of an expert.  

16 The District Judge I am satisfied put the test in the wrong way.  It is not necessary to fault what the local authority has done and I would not begin to do so, nor to identify a particular crack or fissure in their presentation, and I would not begin to do so either.  Plainly this application would be easier where there was an apparent clear line of difference between the local authority, say, wanting to keep him in Jules Thorn and the Official Solicitor, say, wanting to return him home.  That is not this case, as I well appreciate.  But for the Official Solicitor to evaluate and to be in a position to look at the situation at the envisaged interim hearing on 29th September and a longer term hearing which may be fixed on 29th September, I am satisfied, on balance, that it is reasonable within Rule 121 for an independent social worker of the acknowledged quality of Mr. Sinclair to be engaged.  

17 One other way in which it was put, I noticed, in the skeleton argument is by analogy with those cases where the Court of Appeal have been persuaded to reverse a case management decision in care proceedings on the basis of appearance of fairness.  I rather suspect that that is not a point that Ms. Morris put before me, but I think it might be appropriate for me to venture the position that in the Court of Protection jurisdiction where, by definition, people are less aware of their circumstances, that does not seem to me a point that is properly analogous to the care jurisdiction where very vocal parents, very much aware of what is being done to them and their child, have their family rights involved.  But that is not a point, as I say, that has been pressed before me.  

18 I do not think the District Judge approached this on the proper basis.  Exercising my own discretion, it seems to me that this is an appeal that I should allow on the basis that Mr. Sinclair can be teed up ready for a hearing on 29th September.  I have already touched on the extension of the timetable.  I am less critical of the District Judge than Ms. Morris.  She, looking at it (if she will forgive me) from the technical perspective of a human rights lawyer, very properly points to the pulling forward by an extra 14 days as (of and by itself) extending the deprivation of liberty contrary to such wishes as Mr. S has been able to express.  She is right to do so, but this was a fluid and difficult situation and the District Judge of course was entitled to have in mind how best everybody would have a proper opportunity to prepare a case of no little complexity.  Where I think I could respectfully offer criticism is that it is something she should have explored a little better with the advocates and have brought into play the competing considerations of getting the case up and running properly and the inevitable knock-on effect in extending a deprivation order.  I think she was a little abrupt, even in the context of a summary hearing, to do so.  It would have been better to have invited reasoned discussion and to hear what the parties said.  I suspect one might well have come up with the same formula, but because Ms. Morris has asked me to deal with it, I do, and I deal with it on the qualified basis that I have.  

_________
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