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Mental Health Act 1983
Explanatory Memorandum

Introduction

1 This memorandum, which describes the main provisions of the Menta Hedth Act 1983, (the Act) isfor
the guidance of al those who work with the Act. 1t cannot provide an authoritetive interpretation of the
law or override the statutory provisions of the Act and regulations. Nor does it describe every detail of the
Act, regulations and Rules which must be referred to when necessary. 1t does not cover Part VI of the
Act which ded's with the management of the property and affairs of patients and the Court of Protection,

or Part IX which deals with offenses.

2 The Act, which has been amended by subsequent legidation (see appendix 6) is divided into ten Parts
and six schedules. It can be seen from the table of contents that this memorandum generdly follows the
order in which provisions gppear in the Act. Except where specified, references to Parts, sections and
schedulesin this Memorandum are references to Parts, sections and schedules of the Mental Hedth Act
1983, and references to regulations are references to the Menta Hedlth (Hospital, Guardianship and
Consent to Treatment) regulations 1983. These regulations have aso been amended by subsequent
legidation. References to decisons of the High Court on the interpretation of the Act are made throughout
the text.

Code of practice

3 The Code of Practice provides guidance to practitioners and others on how they should proceed when
undertaking duties under the Act and should be read in conjunction with the Memorandum.

I nter pretations

4 Many of the definitions used in the Act are to be found in section 145(1). However, these may be varied
in certain Parts of the Act, and where this hgppens the definitions that gpply may usudly be found in the
interpretation section of that Part, or in the section itself. For example, agenerd definition of “loca socid
sarvices authority' is given in section 145(1), but amore limited definition is given in section 117(3) where
the particular local socid services authority on which the duty is placed isindicated.

5 The following interpretations are particularly important:

a.  Hospital' The definition of hospitd in the Act covers dl hospitasin the Nationd Hedth Service
(including Specid Hospitas) Any such hospital may admit and detain patients under the procedures
laid downinthe Act. For most of the Act's purposes the definition of hospitd aso includes a menta
nursing home which is registered to care for detained patients under the Registered Homes Act 1984.
The definition of menta nursng home in the 1984 Act covers smdl specidigt unitsto large private
psychiatric hospitals.



"The Managers Inrdation to Nationa Hedth Service hospitas "the managers means the NHS
Trugt, Hedth Authority or Specid Hedth Authority which administers the hospitd; for high security
hospitals it means the Secretary of State who has delegated thisrole to Specia Hedlth Authorities and
for mental nursing homesit means the person or persons registered as manager under the Registered
Homes Act 1984 (see section 145).

"Theresponsible medical officer' The responsible medica officer is defined in section 34(1) asthe
registered medica practitioner in charge of adetained patient's treestment. In relation to guardianship
the responsible medica officer is the registered medical practitioner authorised by the responsible
local socia services authority to act as responsible medica officer, for a specific purpose or generdly
(see paras 60 and 61).

"The nearest relative’ Theterms ‘reative and "nearest rdlative’ are defined in section 26 (see para
62).

"Approved social workers The functions given under the Act to approved socid workers may only
be carried out by officers of local socid services authorities gpproved and appointed for this purpose.

"Patient’ A patient is a person suffering from or appearing to suffer from mentd disorder (thereisa
different interpretation of patient in Part V11 of the Act, see section 94).

"Medical treatment’ Medica treatment is defined asincluding ‘nursing ..... care, habilitation and
rehabilitation under medica supervison' (see section 145).



Part | Application of Act

Application of the Act (section I)

6 The Act concerns "the reception, care and treatment of mentally disordered patients, the management of
their property and other related matters (section 1(1)). "Mentd disorder is defined as 'mentd illness,
arrested or incomplete development of mind, psychopathic disorder and any other disorder or disability of
mind

Definitions of mental illness, mental impair ment, severe mental impair ment and psychopathic
disorder

7 For most purposes of the Act - which are more fully set out below - it is not enough for a patient to be
suffering from any mental disorder as defined above; he mugt be suffering from one or more of the four
specific categories of mental disorder set out in the Act - mentd illness, menta impairment, severe menta
impairment or psychopathic disorder.

8 Theterm "mental illness' is undefined, and its operationd definition and usage is a matter for clinica
judgement in each case. (The High Court has confirmed that anorexia nervosais amentd illness for the
purpose of the Act (ReK B (Adult) (Menta Patient: Medical Treatment (1994) 19 BMLR 144). The
terms ‘mental impairment' and “severe mental impairment' are used in the Act which is associated
with abnormally aggressive or serioudly irresponsible conduct. These terms are intended to distinguish the
smdl minority of people with learning disabilities who need to be detained in hospital or received into
guardianship, from the great mgority who do not.

9 The definition of ‘mentd impairment' has two main components. Firdt, it refersto “a state of arrested or
incomplete deveopment of mind which includes sgnificant impairment of intelligence and socid
functioning. Secondly there isthe qudification that the learning disability must be associated with
“abnormally aggressive or serioudy irresponsible conduct. Thisisintended to ensure that people with
learning disabilities are not subject to long-term compulsory powers unless the behaviour which is part of
their condition in that particular case judtifies the use of those powers.

10 Thedigtinction between “severe mentd impairment’ and 'mental impairment’ is one of degree: the
impairment of intelligence and socid functioning is “severe in the former and only “sgnificant’ in the latter.
Sight impairment cannot fal within either definition. The assessment of the leve of impairment is a matter
for dlinicd judgement. This digtinction between the two degrees of menta imparment is important because
there are differences in the grounds on which patients can be detained, or have their detention renewed if
they suffer from severe menta impairment as opposed to mental impairment (paras 20, 66, 97, 150, 157,
158, 167, 193, 201, 204 and 240 below).



11 Psychopathic disorder must be a persistent disorder or disability; in other words there must have
been signsthat the disorder has existed for a considerable period before a patient can be classified as
having psychopathic disorder. It must result in abnormally aggressve or serioudy irresponsble conduct.

12 Aswith mentd imparment the tr eatability of the condition is not mentioned in the definition.
However, the effect of sections 3, 37, 45A and 47 are that those with psychopathic disorder (or mental
imparment) cannot be compulsorily admitted to hospita for treatment unless it can be stated that medica
treatment is likely to dleviate or prevent a deterioration of their condition.

Exclusions from the definitions of mental disorder

13 Section 1(3) of the Act states that a person may not be dedlt with under the Act as suffering from
mental disorder purdly by reason of promiscuity, other immoral conduct, sexua deviance or dependence
on dcohol or drugs. This means that there are no grounds for detaining a person in hospita because of
acohal or drug abuse adone, but it is recognized that alcohol or drug abuse may be accompanied by or
associated with mental disorder. 1t is therefore possible to detain a person who is dependent on acohol or
drugsif he or she is suffering from amenta disorder arising from or suspected to arise from acohol or drug
dependence or from the withdrawa of dcohol or adrug, if dl the other rlevant conditions are met.
Similarly sexud deviancy is not of itsef amentd disorder, for the purposes of the Act, which can provide
grounds for compulsory detention, athough it does not invaidate the power to detain a psychopathically
disordered patient whose abnormally aggressive or serioudy irresponsible conduct takes the form of sexud

deviancy.



Part |1 Compulsory Admission to Hospital and Guardianship

Introduction

14 Pat 1l of the Act deds with the circumstances in which, and procedures through which, patients may
be compulsorily admitted to and detained in hospital or received into guardianship, otherwise than through
the Courts, or on transfer from prison or other ingtitutions (Part 111) or on return to the United Kingdom
(Part V1). It also provides for the after-care under supervision of certain categories of detained patients
when they leave hospitd.

Admission for assessment (section 2)

15 Admisson to and detention in hospital for assessment under section 2 may be authorised where a
patient is (a) suffering from menta disorder of a nature or degree which warrants the detention of the
patient in hospital for assessment (or for assessment followed by medica trestment) for at least alimited
period and (b) he ought to be so detained in the interests of his hedlth or safety, or with aview to the
protection of others. Detention isfor up to 28 days. The wordsin brackets make it clear that a patient
detained under section 2 may be given treatment other than assessment procedures (but see paras 212 to
230). It isenvisaged that many patients will complete their trestment in hospital within a period of
detention under section 2 and can then be discharged. Others may stay asinforma patients or, if they
satisfy the conditions, they can be detained under section 3 for longer term trestment.

Admission for treatment (section 3)

16 Thegroundsfor admisson for trestment arefirdly that the patient is suffering from one or more of the
four forms of mental disorder set out in Part | of the Act - mentd illness, mental impairment, severe mentd
impairment and psychopathic disorder (see paras 7 to 13). Unlike section 2, afinding that the petient is
merely suffering from a menta disorder' is not sufficient. Secondly, the mental disorder must be of a
nature or degree which makesit appropriate for the patient to receive medica trestment in hospital. section
3 cannot therefore be used if the intention is to admit and detain the patient for a purely nomina period
during which no necessary trestment will be given (R v Halstrom ex p. W; R v Gardner, ex p. L (1986) 2
All ER 306). Thirdly, for a patient suffering from psychopathic disorder or mental impairment thereis an
additiond condition that medica treatment islikely to dleviate or prevent a deterioration in the patient's
condition. Treatment need not be expected to cure the patient's disorder: the condition is satisfied if, in the
opinion of the doctors making the medica recommendations, medica trestment is likely to endble the
patient to cope more satisfactorily with his disorder or its symptoms, or if it stops his condition from
becoming worse. Because the interpretation of medical trestment is awide one, this condition would be
satidfied if, for example, a psychopathic or mentaly impaired patient would benefit from care, habilitation
or rehabilitation under medica supervison in ahospita. Fourthly, it must be necessary for the hedth or
safety of the patient or for the protection of othersthat he should receive this trestment, and it cannot be
provided unless he is detained under section 3.



Applicationsfor admission to hospital

17 Section 11 sets out the general provisions for gpplications for admission for trestment, assessment or
guardianship (dedt with in paras 32-36). An gpplication for admisson must be made by ether the
patient's nearest relative (see para 63), or an approved socia worker (see para5(e)). An gpplication must
be addressed to the managers of the hospital to which admission is sought and must state the qualification
of the applicant to make the gpplication. An application for admission for assessment or treatment must be
accompanied by written recommendations from two medica practitioners. One of these must be
approved under section 12(2) of the Act as having specia experience in the diagnosis and trestment of
mental disorder. Circular HSG(96)3 (for Wales PSM(96)(3)) "Approva of doctors under section 12 of
the Mental Health Act 1983 gives advice to Health Authorities about the gpprova of such medica
practitioners. One of them should, if practicable, know the patient personaly.

18 The procedures for making an gpplication and recording an admission are laid down in regulation 4 of
the Mental Hedlth (Hospital, Guardianship and Consent to Treatment) regulations 1983. Applications
must be served by ddivering them to an officer of the managers of the hospitd to which admisson is sought
who is authorised to receive them (regulation 3(2)). This meansthat in practice the document should be
delivered to the hospitd that is authorised to detain the patient.

Applicationsfor admission for assessment under section 2

19 Inthe case of admisson for assessment both medica recommendations must sate that, in the opinion
of the practitioner, the patient is suffering from menta disorder of a nature or degree which warrants his
detention in a hospital for assessment (or for assessment followed by medical trestment) for &t lesst a
limited period, and that he ought to be detained in the interests of his own hedlth or safety or for the
protection of other persons. A specific diagnosis of the form of mental disorder is not required, as part of
the purpose of the “assessment' may be to determine this. However, the words “of a nature or degree
which warrants (his) detention in a hospital’ are intended to redtrict the use of the section to patients who
are thought to be suffering from aform of menta disorder which would justify admission under the Act.
The conditions for section 2 admissions are not quite so stringent as those for section 3 admissions because
assessment may well be used for the purpose of determining whether the more stringent conditions for
admission for trestment are met. The powers under section 2 can only be used for the limited purpose for
which they were intended, and cannot be utilised for the purpose of further detaining a patient for the
purposes of assessment beyond the 28 days period, or used as a stop-gap procedure while an application
is made to the county court under section 29 for an order to gppoint an acting nearest relative (R v Wilson
, ex p. Williamson [1996] C.O.D. 42. and see paras 107 and 108). The forms of application and
recommendations for section 2 are Forms 1-4.

Applicationsfor admission for treatment under section 3

20 Themedica recommendations for an admission for treetment must Sate thet, in the opinion of both
themedica practitioners, the conditions set out in para 16 are satisfied. The particulars must set out the
following details which are prescribed in regulaions: the form or forms of disorder from which the patient
auffers (both medica recommendations must contain one form of disorder in common); the reasons why
the patient cannot suitably be cared for outside of hospital, or be treated as an out-patient, or be admitted
asaninformd patient; and, in the case of a patient suffering from psychopathic disorder or mental
imparment, the reason why trestment is likely to aleviate or prevent a deterioration in his condition. (Form
10 or 11)



M edical recommendations
21 Thefollowing requirements apply in genera to medical recommendations for the purposes of Part I1:

i.  Wherethetwo medica practitioners examine the patient separately, not more than five days must
have e gpsed between the days on which separate examinations took place (section 12(1)).

ii. One of the practitioners should be approved for the purposes of section 12(2).
iii.  Oneof the practitioners should, if practicable, have had previous acquaintance with the patient.

iv. Except in the cases mentioned below, only one medica recommendation may come froma
practitioner on the gaff of the hospita to which the patient is to be admitted. This does not apply to a
patient to be admitted to amental nuraing home or as a private patient in an NHS hospital, when
neither recommendation may come from adoctor on the staff. Section 12(6) Sates that a genera
practitioner who is employed part -time in a hospital does not count for the purposes of the section as
apractitioner on its gaff. This means that medica recommendations can be given by, for example, a
full-time consultant psychiatrist and the patient's GP even if the GP happens to work part -timein the
hospitd in quetion.

22 The Act makes provison for the practicd difficulties which may arise in obtaining two medica
recommendations in cases of emergency or urgency where it isin the patient's best interests to be admitted:
for example, where a Hedlth Authority has comparatively few approved doctors. Both medical
recommendations may come from medica practitioners on the staff of the hospital concerned, subject to
the following conditions (sub-sections 3 and 4 of section 12):

» fulfilling the conditions set out above would cause delay involving serious risk to the hedth or safety of
the patient; and

» oneof the two doctors concerned works a the hospital for lessthan hdf the time for which heis
bound by contract to work for the NHS; and

»  where one recommendation is made by a consultant the other may not be made by a doctor who
works under him.

23 Recommendations may only be given by two doctors on the saff of the same hospitd if al three of
these conditions are satisfied. Usudly the recommendations will be from the patient's GP and the
consultant who will be his respongble medicd officer. A medicd practitioner, in making any medica
recommendation, is responsible for the information which he provides in connection with the gpplication.

Admission for assessment in cases of emer gency

24 Inexceptiona casesit may be necessary to admit a patient for assessment as an emergency without
obtaining a second medica recommendation. An emergency application may be made by an approved
socid worker or by the nearest relative of the patient, and must state thet it is of urgent necessity that the
patient should be admitted and detained for assessment, and that compliance with the norma procedures
would involve undesirable delay. Only one medica recommendation is required but the practitioner
concerned must have seen the patient within the previous 24 hours (see para’51). Similarly, the gpplicant



must have seen the patient in the previous 24 hours. Forms 5-7 are used for emergency applications.
The form for the medica recommendation asks for certain information to clarify the circumstances of the
emergency, which may be required by hospital managers or the Mental Hedth Act Commisson. The
recommendation (on form 7) should preferably be given by a practitioner who has had previous
acquaintance with the patient. The gpplication is effective for 72 hours in which time a second medica
recommendation must be obtained in accordance with the requirements of section 12 (with the exception
of the requirement asto the time of the second signature). If the second recommendation is received
during that period the patient may be detained for 28 days from admission asif origindly admitted under
section 2.

Applicationsin respect of patientsalready in hospital

25 An application for "admission’ (in other words compulsory detention) under section 2 or 3 may be
made in respect of patients who are dready in hospitd asinforma patients. Aninforma patient may aso
be detained for up to 72 hours under section 5(2) if the doctor in charge of his trestment reports that an
application for admission under section 2 or 3 ought to be made. This report should be made on form 12
and should be given immediatdy to an officer authorised to receive such reports on behdf of the managers
(seepara’59). The 72 hour period begins to run from the time the report is ddivered to the officer.

26 It may occasiondly be necessary to make a report under section 5(2) in respect of a patient who is
not in apsychiatric hospita or the psychiatric wing of agenera hospital. Where a patient is receiving
psychiatric trestment (even though he may aso be receiving nonpsychiatric treatment) the doctor in charge
of the treatment for the purposes of section 5(2) will be the consultant or senior psychiatrist concerned.

But where an in-patient is not receiving psychiatric trestment, the doctor who isin charge of the treatment
the patient is receiving would have power to furnish the report. Where such areport ismade by a
non-psychiatrist, a senior psychiatrist should see the patient as soon as possible to determine whether the
patient should be detained further.

27 Section 5(3) provides that the medica practitioner in charge of a patient's treetment may nominate (ie
name) one, but only one, other medica practitioner on the staff of the same hospita to act on his behdf
under the section, in hisabsence. A nurse of the prescribed class may aso detain an informd patient for
up to 6 hours under gtrictly specified circumstances (see para 28).

Nurse'ssix hour holding power (section 5(4))

28 A nursewho isqudified to nurse patients suffering from mentd illness or learning disabilities (see the
Mental Hedlth (Nurses) Order 1983, as amended by the Mental Health (Nurses) Amendment Order
1993") may detain an informa patient who is alr eady being treated for mental disorder, for up to six
hours if it appearsto him that:

i.  the patient is suffering from mentd disorder to such a degree that it is necessary for his hedth or
safety, or for the protection of others, for him to be immediately restrained from leaving the hospitd;
and

This Order is currently subject to amendment. A new Order will come into force in 1998.



ii. itisnot practicable to secure the immediate attendance of a medical practitioner for the purpose of
furnishing areport under section 5(2).

29 Theholding power garts after the nurse has recorded his opinion on the prescribed form (Form 13)
and ends @ther six hours later, or on the earlier arrival of one of the two doctors entitled to make such a
report under section 5(2). The doctor is free either to make such areport or to decide not to detain the
patient further (which may, for example, include persuading him to stay voluntarily). The written record
made by the nurse must be delivered to the hospital managers, or someone authorized to act on their behdf
(see para’59), as soon as possible elther by the nurse or by someone authorised by the nurse. The nurse,
or another nurse of the prescribed class, should aso take stepsto let the managers know as soon as the
power has lapsed by ddivering form 16 to them in the sameway. The six hour holding period counts as
part of the 72 hoursif the doctor concerned decides to make a report under section 5(2).

Duty to inform nearest relative (section 11)

30 Section 11(3) requires an approved social worker (see para 5(e)) who makes an gpplication for
admission for assessment to take whatever steps are practicable to inform the person, if any, gppearing to
be the patient's nearest relative that the application is about to be or has been made and of the rdlative's
power to discharge the patient. The actud giving of the information need not necessarily be undertaken by
the approved socid worker who made the gpplication (R v South Western Hospital Managers, ex p. M.
[1994] 1 ALL ER. 161). Inthe case of an gpplication for admission for treetment or for guardianship the
approved socia worker should try to consult the nearest relative prior to making the application (section
11(4)). The consultation with the nearest relative can precede the obtaining of the two medicd
recommendations (Re Whitbread (TImes Law Report) 14 July 1997) and in suitable circumstances the
approved socid worker can carry out his duty to consult through the medium of another (R v South
Western Hospitd Managers, ex p. M. [1994] 1 All ER 161). If the nearest relative objects, the approved
socia worker cannot proceed, but an unreasonable objection by arelative is one of the grounds in section
29(3) for acourt to transfer the powers of the nearest relative to another person. The Act recognises that
it may not always be possible for the gpproved social worker to identify or to contact the nearest relative
(seepara 32).

Trangport of a patient to hospital

31 Angplication for admisson, including the gppropriate medica recommendation or
recommendations, are sufficient authority for the compulsory remova by the applicant or by anyone
authorized by him of a patient to the hospital named in the application and his detention there. The
authority to remove to hospital expires 14 days after the last medica examination for the purposes of a
medical recommendation. In the case of an emergency gpplication the period is 24 hours from the medical
examination, or the time when the application was made, whichever isearlier. Whereit is necessary to
provide transport to take the patient to hospita, this comes within the duty of Health Authorities and NHS
Trusts to provide ambulance services. If the patient is likely to be unwilling to be moved, the gpplicant
should provide the ambulance attendant or escort with written authority. If the patient abbsconds while
being taken to hospital he may be retaken within the 14 days or 24 hour period, whichever gpplies (see
paras 70-80, sections 6, 137 and 138 and regulation 9).



Duty of approved social workersto make applicationsfor admission or for guardianship (section
13)

32 Section 13 lays on an approved socia worker a duty to make an gpplication for admisson or
guardianship (see paras 38-42) in any case where he considers an gpplication ought to be made and
where, after taking into account the views of the relatives and any other rlevant circumstances he thinks it
necessary and proper to do so. This does not affect the provisons as to consultation with nearest relatives
mentioned above (see para 30), but, subject to those provisons, and the powers of the nearest relatives, it
lays on gpproved socia workers a duty to act when necessary, particularly if relatives are unable or
unwilling to do so. The nearest rlative may often prefer that the approved socid worker should Sgn an
gpplication. The person making the goplication must have seen the patient within a period of 14 days
ending with the date of Sgning the gpplication (24 hours for emergency gpplications for admisson for
assessment.) (sections 11(5) and 4(2)).

33 Although an agpproved sociad worker must have regard to arecent decision, if any, of aMenta Hedth
Review Tribund discharging a patient from detention, such a decison does not redtrict the duty of the
approved socia worker to make an gpplication if the provisons of section 13 are satisfied (R v South
Western Hospital Managers, ex p. M. [1994] 1 All ER. 161).

34 Section 13(2) requires the approved social worker to interview the patient “in a suitable manner' - i.e.
taking account of any hearing or linguidtic difficulties the patient may have. He must dso satisy himsdif
that detention in a hospitd isthe most appropriate way of providing the care and medica trestment the
patient needs. Heis required to consider "al the circumstances of the case: these will include the past
history of the patient's mentd disorder, his present condition and the socid, familid, and persond factors
bearing on it, the wishes of the patient and his rdatives, and medica opinion. To do this he will need to
conault dl those professonaly involved in the case (for example the doctor or acommunity psychiatric
nurse) and the patient's main carer(s). In order to assess the available options the approved social worker
will have to inform himsdf asto the availability and suitability of other means of giving the patient care and
medical trestment, such as trestment as an informa patient, day care, out- patient treatment, community
psychiatric nursing support, crigs intervention centres, primary health care support, loca authority socia
sarvices provison, and support from friends, relaives and voluntary organisations.

35 Section 13(3) provides that an approved socia worker may make an gpplication outside the area of
the local socid services authority he worksfor. This might be necessary if, for example, apdientis
admitted informdly to a hospital outside hisloca authority and then needs to be detained. In such acaseit
would be dedrable for an gpproved socid worker from the loca authority in which the patient is normally
resident to make the application for an assessment even though the patient is technicaly the responsbility
of thelocd authority in which the hospitdl is Situated .

36 Section 13(4) enablesthe nearest relative to require the socia services authority in whose areathe
patient resides to direct an approved social worker to consider applying for a patient's admission to
hospital. If he decides not to make the gpplication he must inform the relative of his reasons in writing.

Social report (section 14)

37 Section 14 provides that when a patient is compulsorily admitted to hospita following an application
by his nearest relative, the managers must inform the local socid services authority in the areawhere the
patient lived before admisson. As soon as practicable the authority must then arrange for a social worker



to interview the patient and provide areport on the patient's socid circumstances which should be sent to
the hospital managers. (This should cover the areas described in para 34.)

Guardianship

38 Pacing a mentaly disordered person under guardianship enables the guardian to exercise certain
powers which are set out in section 8. The guardian may be the loca socid services authority, or an
individua gpproved by the loca socid services authority, such as ardative of the patient. In most casesiit
should be possible for patients for whom care in the community is gppropriate to receive that care without
being subjected to the control of guardianship. However, in a minority of cases guardianship enables a
relative or socid worker to hep a mentaly disordered person to manage in the community where the
dternative would be admission to hospitd. Petients may only be received into guardianship if they have
reached the age of 16 years.

Thegroundsfor guardianship

39 The grounds for guardianship are that the patient is suffering from mentd illness, menta impairment,
severe mentd impairment or psychopathic disorder and guardianship must be necessary “in the interests of
the welfare of the patient or for the protection of other persons. The purpose of guardianship is therefore
primarily to ensure that the patient recelves care and protection rather than medical trestment, athough the
guardian does have powers to require the patient to attend for medicd treatment (but not to make him
accept treetment). A guardianship gpplication must be founded on two medicad recommendations, the
procedure being smilar to an gpplication for admission for treatment (see para 20) (regulation 5. Forms
17-20).

Power s of a guardian

40 The effect of a guardianship application, if accepted, is to give the guardian three specific powers as
st down in section 8(1). The first power is to require the patient to live at the place specified by the
guardian. This may be used to discourage the patient from deeping rough or living with people who may
exploit or migtreat him, or to ensure that he resides in a particular hostel or other facility. The second
power enables the guardian to require the patient to attend specified places a specified times for medical
treatment, occupation, education or training. These might include a locad authority day centre, or a
hospital, surgery or clinic. The third power enables the guardian to require access to the patient to be
given at the place where the patient is living, to any doctor, approved sociad worker, or other person
specified by the guardian. This power could be used, for example, to ensure that the patient did not
neglect himsdlf. Section 18 provides that if without his guardian's consent, a patient leaves the place where
he isrequired by his guardian to live, he may be taken into custody and returned within the period set out in
section 18(4) (see paras 70-80). A patient under guardianship may aso be transferred to hospital (see
para 91-92).

Applicationsfor guardianship

41 The application and recommendations for reception into guardianship must be forwarded to the loca
socid services authority named as the proposed guardian, or to the loca socid services authority in whose
area the proposed guardian lives. An gpplication may not be made if the nearest relative objects (section
11(4)). The guardianship application, and the guardian, if a private individua, must be accepted by this
authority. Form 21 should be used to record acceptance and this form should be attached to the



gpplication (regulation 5(3)). Similarly, the receipt of medica recommendations must be recorded on form
15. If the gpplication is accepted the authority will become “the respongible local socid services authority'

(section 34(3)) holding the power of discharge under section 23 and with duties of vidting and supervison
under regulation 13. When the guardian is a private individud it will no doubt be usud for the patient to
live with him or near to him, but if the patient lives temporarily or permanently in another ares, the
responsible socid services authority is the authority in whose area the guardian lives. Similarly, where a
loca socid services authority is the guardian, it may arange for the patient to live, temporarily or
permanently, outside its own area but o long as that authority remains guardian it remains responsible for
vigting and supervison. If the new living arrangement is likely to be permanent, congderation should be
given to tranderring the guardianship under section 19 of the locd socid services authority for the area
where the patient is residing.

42 If the proposed guardian is not the local socid services authority, the gpplication should be
accompanied by awritten statement from the proposed guardian that he is willing to act as guardian (to be
st out in Part 11 of form 17 or 18). The agpplication does not take effect until it is accepted by the local
socid services authority.  When accepted it confers the powers and duties of guardian on the guardian
from the date of acceptance. The local socid services authority should consder the suitability of any
proposed guardian before accepting the application. Any guardian should be a person who can appreciate
any specid disabilities and needs of a mentally disordered person and who will look after the patient in an
gopropriate and sympathetic way. The guardian should display an interest in promoting the patient's
physicd and menta hedlth and in providing for his occupation, training, employment, recrestion and generd
welfare in a suitable way. The locd socid services authority must satisfy itself that the proposed guardian
is capable of carrying out his functions and should asss the guardian with advice and other facilities.
regulation 12 provides that they can cal for reports and information from the guardian, as they may require;
the guardian also has a duty to inform them of his address, the address of the patient and of the nominated
medica atendant, and if the patient should die.

Nominated medical attendant

43 regulaion 12 requires the guardian, if not alocal socia services authority, to gppoint a doctor to act
as the "nominated medicd atendant' who will care for the patient's generd hedth. This doctor has the
power to reclassfy the patient (section 16) and is responsible for examining the patient when the authority
for his guardianship is due to expire and for making a report renewing the guardianship, if appropriate
(section 20). It isfor the guardian to decide who to gppoint as the nominated medica attendant, but this
should be done after consultation with the local socid services authority. The medicd attendant may be the
patient's generd practitioner. When the guardian is a socid services authority these functions are carried
out by the responsible medica officer defined in paragraph 5(c) above. The responsble medicad officer
has the power of discharge in al cases (see para 106). It isfor the local socid services authority to decide
who is to act as the responsible medicd officer, either generdly for a particular patient, or on a specific
occason. The responsible locd socid services authority should wherever practicable nominae a
consultant psychiatrist who has been involved in the patient's treatmen.

Scrutiny and rectification of documents

44 The people who sign the gpplications and make the medical recommendations should make sure that
they comply with the requirements of the Act. Those who act on the authority of these documents should
aso make sure that they are in the proper form, as an incorrectly completed form may not condtitute
authority for apatient's detention.  Section 15 of the Act contains provisions under which documents which



are found to be incorrect, defective or insufficient may be rectified after they have been acted on. Patients
may continue to be detained for alimited period while an error capable of rectification is corrected.

Faulty applications

45 Admisson documents should be carefully scrutinised as soon as the patient has been admitted, or, if
he is dready in hospital, as soon as the documents are recaeived. The managers of the hospital should
nominate an officer to undertake this task (see para 58 and regulation 4(2)). The local socid services
authority should aso appoint an officer to recaeive and scrutinise documents submitted in support of
gpplications for guardianship (regulation 5(2)). The following kinds of faults should be looked for:

a thase which invalidate the application completely and cannot be rectified

b. those which may be amended under section 15 - in particular those which make a medicd
recommendation insufficient to warrant the detention of the patient, but which may be capable of
rectification by the substitution of a new medical recommendation under sub-sections (2) and (3) of
section 15.

Faults which invalidate the application

46 Documents cannot be rectified under section 15 unless they are documents which can properly be
regarded as applications or medical recommendations within the meaning of the Act. A document cannot
be regarded as an gpplication or medica recommendation if it is not Sgned at dl or is signed by a person
who is not empowered to do so under the Act. This means that a check should be made to confirm that
an gpplication is Sgned by the patient's nearest relative or the acting nearest relative or an gpproved socid
worker; and that each medicad recommendation is signed by a practitioner who is not excluded under
section 12. In doing so the officer scrutinising the form may take statements at face vaue; for example, he
need not check that the doctor who states he is a registered medicd practitioner is registered (regulation
3(4)). Another fault which would invaidate the gpplication completely would be if the two medicd
recommendations did not specify &t least one form of menta disorder in common (section 11(6)).

47 If any fault of this sort is discovered there is no authority for the patient's detention because
rectification under section 15 cannot be used to enable a fundamentaly defective application to be
retrospectively vaidated (Re S-C (Mental Patient: Habeas Corpus)[1996] 1 All ER 532). In these
circumstances authority for the patient's detention can only be obtained through a new gpplication. If the
patient is aready in hospitd he can only be detained if the medica practitioner in charge of his treatment
(or his nominee) issues a report under section 5 of the Act. Any new gpplication must, of course, be
accompanied by medical recommendations which comply with the Act but this does not exclude the
posshility of one of the two exising medica recommendations being used if the time limits and other
provisions of the Act can till be complied with (sections 11, 12 and 6).

Errorswhich may be amended under section 15

48 Section 15 dlows an goplication or medical recommendation which is found to be in any respect
incorrect or defective to be amended by the person who signed it, with the consent of the managers of the
hospita, within the period of 14 days from the date of the patient's admisson. Faults which may be
cgpable of amendment under this section include the leaving blank of any spaces on the form which should



have been filled in (other than the signature) or falure to delete one or more dterndives in places where
only one can be correct. The patient's forenames and surname should agree in al the places where they
appear in the gpplication and supporting recommendations.

49 Any document found to contain faults of this sort should be returned to the person who signed it for
amendment. When the amended document is returned to the hospital it should again be scrutinised to
check that it is now in the proper form. Consent to the amendment should then be given by an officer of
the hospitd or mentd nursing home who has been authorised to consent to amendments on behdf of the
managers (regulaion 4(2)). In the case of mental nursing homes, the managers, if two or more in number,
may authorise one of their number to consent to amendments. These officers can aso issue notices under
section 15(2). Similarly, a locad socid services authority may authorise in writing an officer or class of
officersto carry out these functions (regulation 5(2)). The consent should be recorded in writing and could
take the form of an endorsement on the document itsdlf. If this is al done within a period of 14 days
garting with the date on which the patient was admitted (or the date when the documents were received if
the patient was dready in hospita when the application was made) the documents are deemed to have had
effect as though originally made as amended.

Time limits for medical recommendations

50 Another point which should be checked as soon as the documents are first received is whether the
time limits mentioned in sections 11, 12 and 6 have been complied with. Except for emergency
gpplications under section 4, these limits are:

a.  the date on which the gpplicant last saw the patient must be within the period of 14 days ending with
the date of the application;

b. the daes of the medicd examinations of the patient by the two doctors who gave the
recommendations (not the dates of the recommendations themsalves) must be not more than 5 clear
days apart (ie if one examination took place on 1 January the other can take place no later than 7
January);

C. the dates of sgnatures of both medica recommendations must not be later than the date of the
aoplication;

d. the patient's admisson to hospitd (or if the patient is dready in hospitd the reception of the
documents by a person authorised by the hospital managers to receive them) must take place within
14 days beginning with the date of the later of the two medica examinations.

51 When an emergency gpplication is made under section 4 it is accompanied in the first place by only
one medica recommendation. The time limits which apply to emergency applications are:

a. thetime a which the goplicant last saw the patient must be within the period of 24 hours ending with
the time of the gpplication;

b. the paient sadmisson to hospital must take place within the period of 24 hours starting with the time
of the medicd examinaion or with the time of the gpplication whichever is earlier. An emergency
gpplication may be sgned either before or after the medica recommendation;



C. the second medica recommendation must be received on behdf of the managers not more than 72
hours after the time of the patient's admisson. The two medical recommendations must then comply
with dl the norma requirements except the requirement as to the time of the signature of the second
recommendation.

Faulty medical recommendations

52 If the dates entered on the application and medical recommendations do not conform with these time
limits the persons who signed them should be asked whether the dates or times entered are correct. If they
are not correct and the correct dates or times do conform with the limits the entry on the forms may be
amended under section 15(1). If the time limits have not been complied with, then the gpplication isinvdid
unless it is capable of rectification by the substituting of a new medica recommendation under section
15(3).

53 It will be noted that notice of the rgection of a recommendation under section 15(2) must be sent in
writing to the gpplicant (whereas a request for amendment under section 15(1) should be sent direct to the
person who signed the document in question). 1t would be advisable at the same time to inform the doctor
who gave the recommendation. The applicant - especialy when not an gpproved sociad worker- should
be advised that he may submit a fresh recommendation within the 14 days from the patient's admisson. In
some cases it may be suitable for the fresh recommendation to be given by a doctor on the staff of the

hospital.

54 Section 15(3) dlows the procedure described in sub-section (2) to be used when both
recommendations are good in themsalves but taken together are insufficient, for example, when neither is
given by a doctor approved under section 12, or when the time limits gpplying to medicd examinations
mentioned in paragraphs 50-51 above have not been complied with. 1n such cases either recommendation
may be replaced by a fresh one under section 15(2). But this procedure may not be used if the
recommendations do not comply with the requirement in section 12 that they must agree in specifying at
least one form of menta disorder in common, as mentioned in paragraphs 46 and 47 above.

Approved medical practitioners

55 Another point to be checked in dl cases is whether one of the two medica recommendations is given
by a practitioner who is approved by the Secretary of State under section 12(2). Each doctor is required
to gtate in the medica recommendation whether or not he is so gpproved. The statement can be taken at
face vaue if there is no reason to suspect fasfication, but if neither recommendation states that the doctor
is gpproved, enquiries should be made. If in fact one of these doctors is gpproved, the statement or the
recommendation may be amended under section 15. If neither doctor is gpproved, but the
recommendations are otherwise in proper form, a new recommendation must be sought under section
15(3).

The managers of hospitals

56 The definition of the ‘managers of a hospitd or mental nursing home is covered in paragraph 5(b)
above. The power to detain patients admitted under the Act rests with the managers (section 6(2) and
section 40(1)) and they, amongst others, have powers of discharge (section 23(2) and 23(3)). Various
reports and notices must be given to them, and they have other powers and duties which are described
elsawhere in this memorandum. In particular, they have responghilities for the referrd of certain casesto a



Mental Hedth Review Tribuna (section 68) (see paras 234 and 246) and for withholding patients
correspondence in certain cases (section 134) (see paras 303 -310). They must also ensure that patients,
and where possible their nearest relatives, are informed of their rights (section 132), (see paras 297-301)
and tha the nearest rdative is informed of a patient's discharge (section 133) (see para 302). All the
functions mentioned above may be performed on behaf of the managers by members or officers where
authorised to do so in accordance with the Act and regulations.

57 There are specific provisons with regard to the discharge of patients. Section 23(4) dlows the
manager's power of discharge to be exercised by any three or more members (not officers) authorised by
them to do o, or by three or more members of a committee or sub-committee of the authority, trust or
body they conditute. The same members will be asked to consider reports renewing the authority for
detention under section 20. Hedth authorities and trusts can dso discharge a patient maintained under
contract in a mental nursing home.  The managers should be prepared to see patients and their relatives
(who aso have the power to discharge under section 23 (see para 102) who wish the question of
discharge to be reviewed if they are il dissatisfied after discussions with the responsible medicd officer.
Such interviews should be arranged with as little delay as possible.

Authorised officers

58 Regulaion 3(6) permits the delegation to individud officers or to a class of officers the function of
making records or reports under the Act. regulation 4(2) smilarly permits the delegation of functions
relating to the rectification of admisson documents. The authorisation of officers to perform the functions
covered by regulations 3(6) and 4(2) should be by a resolution of the appropriate body. 1t will probably
be convenient to authorise dl officers holding certain types of posts.

Delivery of documents

59 Regulation 3 provides that any document, other than an gpplication for admisson, which is to be
delivered to the managers, may either be sent by post or ddivered persondly to the managers or to any
person authorised by them to recelve documents on their behaf. These documents include; a report under
section 5 which authorises the detention of a patient not previoudy lidble to be detained; a report by the
responsible medicd officer which renews the authority for detention under section 20; and an order for the
discharge of a patient, or a notice of intention to make such an order given by the nearest relative under
section 23 or 25; and the written record of the nurse's holding power under section 5. These documents
will often either be delivered by hand, or sgned on the hospital premises, and an gpplication for admisson
must be delivered by hand; in any case documents do not teke effect until delivered to the person
authorised to receive them. (The only exception to this is where the nurse has exercised his holding power
(see para 28 and 29.) Some of the documents, particularly reports under section 5 and emergency
gpplications under section 4, may need to be received outside norma office hours. A patient's relative may
wish to hand a notice of intention to discharge the patient to a nurse or socid worker when visiting the
hospitd. The managers should ensure that suitable officers or classes of officers are authorised to receive
documents, bearing these circumstancesin mind.



Theresponsible medical officer

60 Thedefinition of responsible medicd officer is covered in 5(c) above. The responsible medica officer
has certain powers and duties under Parts Il and I1l of the Act including the power to grant leave of
absence (see para 67); of discharge (see para 102); to make a report preventing discharge by the nearest
relaive (see para 102); to make a report which renews the authority for detention (see para 96), to report
to the Home Secretary in the case of a restricted patient (see para 185) and to make an application for
after-care under supervison (see paras 115-117). All hospital patients should be under the care of a
consultant who isin charge in the sense that he is not responsible or answerable for the patient's trestment
to any other doctor. It is this doctor who will normaly exercise the functions of the responsible medica
officer. The examinations and reports authorising renewa under section 20 can be made at any time during
atwo month period, and these should normally be undertaken by the patient's usua doctor. But there are
other functions under the Act requiring swift action (eg the decison whether to issue a report barring
discharge by the nearest rlative under section 25) and the patient's usuad doctor may not be available (eg
owing to sickness or absence on annud leave). In that case the doctor who is for the time being in charge
of the patient's treetment should exercise the functions of the responsible medica officer. This doctor
should normally be another consultant or specidist registrar gpproved under section 12(2) of the Act.

61 In the case of a redricted patient the responsible medica officer must examine and report to the
Secretary of State on the patient including such details as the Secretary of State may require.

The nearest relative (sections 26-30)

62 Various functions are conferred on the patient's nearest relaive in connection with applications for
admission and discharge, applications for after-care under supervison and gpplications to a Menta Hedlth
Review Tribund. It is open to the nearest rdative to authorise in writing some other person under
regulation 14 to perform his functions under the Act. The authorised person does not have to be related to
the patient. Such authorisation may be given a any time, whether a question of admission to hospital or
guardianship has dready arisen or not, and it may be revoked at any time. It lgpses on the death of the
person who madeit. Whilein force it confers the functions of the nearest relative on the person authorised
to the excluson of the person initidly defined as nearest relaive. The functions of the nearest rlaive may
aso be removed from the nearest relative as defined and conferred on some other person by a county
court (sections 29 and 30, see paras 107-112).

63 The nearest relative is defined in section 26. If a patient has two rdatives of equa standing (for
example, father and mother), the elder takes precedence. If the patient is usudly living with, or cared for
by one or more relatives, or persons acting as such, they will take precedence over others. The definition
of husband or wife includes a person with whom the patient has been resding with as a husband or wife for
not less than 6 months athough such a person does not take precedence over a lega spouse unless there
has been a separation or desertion. A person of either sex who has resided with the patient for 5 years or
more is aso counted as a reative, dthough he or she comes lagt in the lis. However, as this person
becomes ardative living with the patient (see above), he will, in most circumstances, become the patient's
nearest relative.



Reclassification of the patient's disorder

64 Section 16 provides for the reclassfication of a patient who is detained for treatment under section 3
or is subject to guardianship under section 7. If it appears to the gppropriate medica officer (responsible
medica officer or nominated medica attendant) that a patient is suffering from a different form of menta
disorder from the one or more forms specified on the application he may report that to the hospita
managers or guardian on form 22 or 23. The report may name an additiona form of disorder which exists
together with the other or it can replace the previoudy recorded form with another. The origind
gpplication then has effect as if the new form of mental disorder were recorded on it. The nearest relative
and the patient must be informed of the reclassification and ether of them may then gpply to a Mentd
Hedth Review Tribund within 28 days (section 66).

65 A case requiring reclassficaion could arise, for example, where a patient with an underlying
psychopathic disorder was admitted for the treatment of an episode of mentd illness. If the treatment of
the menta illness were successful, but the psychopathic disorder remained, the responsible medica officer
might want to reclassify the disorder from menta illness to psychopathic disorder. If so, he would have to
consder whether further trestment in hospita was likely to dleviate or prevent a deterioration of the
patient's psychopathic disorder (and whether the other conditions for detention were gtill satisfied).

66 Section 16(2) ensures that a patient who is reclassified as suffering from psychopathic disorder or
menta impairment (but not from menta illness or savere menta impairment) does not continue to be
detained in hospitd unless the disorder is treatable. In these cases the responsible medica officer must
include in his report a satement of his opinion as to whether continued medica treatment in hospitd is
likely to dleviate or prevent a deterioration in the patient's condition .

L eave of absence from hospital

67 Section 17(1) provides that the responsible medica officer may grant a patient leave to be absent
from the hospital in which he is liable to be detained, subject to any conditions the responsible medica
officer thinks necessary in the interests of the patient, or for the protection of other people. Leave of
absence can be given ether for a temporary absence, or on a specific occasion, after which the patient is
expected to return to hospital, or as a period of trid of the patient's suitability for discharge. Leave can be
extended in the absence of the patient (section 17(2)). The responsible medica officer may not grant leave
if the patient is remanded to hospital under section 35 or 36 or detained under a section 38 interim hospital
order.

68 Section 17(3) dates that the responsible medica officer may direct that the patient must remain in
custody during his leave if it is necessary in the interests of the patient or for the protection of other
persons. The patient may be kept in the custody of an officer on the staff of the hospital or of any other
person authorised in writing by the managers of the hospita. These kinds of arrangement would alow
detained patients to have escorted leave for outings, to attend other hospitals for treatment, or to have
home vidits on compassionate grounds. If a patient is granted leave of absence on condition that he stays
in another hospital, he may be kept in the custody of any officer on the saff of the other hospital.



Recall from leave

69 If apatient ison leave and it gppears to the regponsble medical officer that it is necessary to recdl the
patient to hospital in the interests of the patient's hedth or safety or for the protection of other persons he
may do so by giving natice to the patient or the person in charge of the patient during his leave (section
17(4)). Such arecdl can only be made if, in the opinion of the responsible medica officer, the patient's
condition makes it necessary for him to become an in-patient (R v Halstrom ex p.. W; R v Gardner, ex p.
L (1986) 2 All ER 306). A patient cannot be recalled if the period of his detention has lapsed; or if he has
had sx months continuous leave without returning to hospita or being transferred to another hospitd,
unless he is absent without leave at the end of the six months (section 17(5)). A redtricted patient can be
recalled by the Home Secretary a any time until the restriction order is lifted.

Absence without leave

70 Section 18 provides powers for retaking patients who are absent without leave from hospital, or from
the place where they are required to live (by the conditions of their leave or by their guardian), or who fail

to return from leave either at the end of leave or when recdlled. A patient who is liable to be detained in a
hospita may be retaken by any approved socid worker, any officer on the staff of the hospital where heis
liable to be detained (but see para 71), any person authorised in writing by the managers of the hospitdl

where the patient is liable to be detained, or any police officer (see paras 313-317). A patient who is
absent without leave while under guardianship may be taken into custody by any officer on the gteff of a
locdl socid services authority, any police officer, or any person authorised in writing by the guardian or a
local socid services authority (section 18(3)).

71 Section 18(2) provides for the return of patients who go missng while on leave of absence. If such a
patient is, as a condition of his leave, required to reside in a hospitd other than the one in which he is
formally ligble to be detained, he may be taken into custody by a member of staff of the hospita where he
ison leave, or anyone authorised by the managers of that hospitd.

Timelimitsfor retaking patients absent without leave

72 Section 18(4), as amended by the Mental Hedlth (Patients in the Community Act) 1995, sets out the
new time limits for retaking patients absent without leave. Patients may be returned for up to Sx months
after going absent, or until the expiry date of the current authority for their detention or guardianship if that
is later. If a the time the person goes absent the authority for detention or guardianship has not been
renewed in accordance with section 20, but the new period has yet to begin, the renewa isignored and the
sx month limit for returning the patient applies.

73 Thesetime limits do rot apply to patients subject to restrictions under section 41 or 49 of the Act
who continue to be liable to be returned a any time. They adso do not apply to patients who are
imprisoned and released from prison while ill liadble to detention under the Act. Under section 22 such
ex-prisoners may be returned to hospital within 28 days of their release from prison.



74 If apatient remains absent without leave after the period set out in paragraph 72 above has expired he
cannot be retaken and a fresh application for trestment or guardianship would have to be made if
compulsory powers were still appropriate. Section 18(5) states that a patient cannot be taken into custody
under section 18 if the period of his detention under one of the following short-term powers has expired:
admission for assessment (section 2(4)), emergency admission (section 4(4)), the detention of an in-patient
by his doctor (section 5(2)) or by anurse (section 5(4)).

Powersfor retaking patientsin any part of the UK, Channel Idandsor 1de of Man

75 Section 88 permits patients who are aisent without leave from hospitas (but not from the place
where they are required to live by a guardian) in England and Waes to be retaken in any other part of the
United Kingdom, the Channel Idands or the Ide of Man. Patients can be retaken in these places by
anyone who has power to retake them in England and Wales under section 18 or by the equivadent to
agpproved socid workers in Scotland or Northern Irdland (see section 88(3)) or by the police of the
country where they are found.

Special provisons asto patients absent without leave

76 If apatient who has absconded returns to the hospital or place where he is required to be not more
than 28 days after absconding, or is taken into custody during that period, section 21A enables the
patient's gppropriate medica officer to renew the detention or guardianship under section 20 without
further formdity. If the authority for detention or guardianship has expired during his absence, or has less
than seven days to run on his return section 21 extends it for up to aweek from the date of his return.

77 If the patient returns later than 28 days after absconding, the patient's appropriate medica officer
must comply with the provisions of section 21B if the detention or guardianship is to be renewed. Section
21B daesthat the gppropriate medica officer must examine the patient within aweek of hisreturn. Again
if the authority for detention or guardianship has expired, or has less than seven days to run, section 21
extends it by up to one week from the date of the patient's return. The medicd officer must decide in the
light of his examination of the patient, whether the conditions for continuing ligbility to detention or
guardianship are met and, if they are, must make a report to the hospital managers or loca socia services
authority. Form 31A or 31B should be used in every case’. The effect of such a report is explained
below. In the case of patients who are liable to be detained (but not those subject to guardianship) the
appropriate medica officer must consult an approved social worker, and another professonal concerned
with the patient's medica trestment, before making areport. The patient must be informed that the report
has been made. If areport is not made the liability to detention or guardianship will end (even if the origind
expiry date has not been reached).

78 If the report under section 21B is made before the date when the origind authority would have
expired its effect is to restore that authority, which then runs until the original expiry date. However if the
origina authority has less than two months to run the medica officer may pecify that the report should aso
have the effect of arenewa report under section 20. The authority for detention and guardianship is then
renewed for the appropriate period (6 to 12 months) prescribed by section 20(2).

?You should ignore the advice given in EL(97)26 concering patients who on return from absence without leave
have a maximum of 7 days before their liability to detention or guardianship expires. If the patient has been
absent without leave for more than 28 days the provisions in section 21B will apply.



79 If the report under section 21B is made after the date when the origind authority would have expired
it automatically has the effect of a section 20 renewa report. The new authority (whether for 6 or 12
months) then runs from the expiry date of the old one.

80 The report under section 21B may specify a different form of menta disorder to that which appeared
in the origind application. The appropriate medica officer does not then need to submit a separate
reclassification report under section 16 of the Act.

Transfer of patients detained in hospital

81 The hogpitd in which the patient is ligble to be detained is named in the gpplication for admisson.
Section 19(3) dlows a patient to be detained in any other hospita administered by the same managers.
Section 123(1) permits the Secretary of State to direct a patient's transfer from one high security hospital
to another, and section 123(2) permits him to direct the transfer of a high security hospita patient to a
hospita which is not a high security hospitd.

82 Detained patients moving from one hospita to another should be formdly transferred under section 19
using the procedure laid down in regulation 7, unless he or she can be discharged and can continue as an
informal patient (see HSG(96)28). The formd authority for transfer (form 24) should not be signed until
the arrangements for the transfer have been findised. The authority for trandfer is given by the managers
of the trandferring hospitd (regulation 7). The managers and where relevant, Specid Hedth Authorities,
will probably wish to give a generd authority to senior aff to authorise trandfers. The authority to detain,
and the power of discharge, are transferred to the managers and the responsible medica officer at the new
hospital from the date on which the patient is admitted, or if the patient is aready at the new hospita on
leave, from the date on which the transfer authority is received. The authority for transfer is vaid for 28
days (see regulation 9). Detention documents must be trandferred to the recealving hospitd with the
authority for transfer (see para 93). In the case of patients detained in menta nursing homes, the patient
may be trandferred to another mentad nursng home under the same management without a forma
procedure, but a note of the transfer should be kept with the admission documents (regulation 7(4)). Any
trandfer of a restricted patient between hospitals, even where the hospitas are administered by the same
Trugt, is subject to the prior agreement of the Home Secretary.

Trandfer from hospital to guardianship

83 A patient may be transferred to guardianship under the procedure laid down in regulation 7. The
responsible loca socid services authority should be consulted, their agreement obtained and recorded (in
part Il of form 25), and the necessary arrangements made before the authority for transfer (form 25) is sent
to them. Where the guardian is a private person, his agreement must aso be obtained and recorded in part
Il of form 25. The transfer takes effect on the date specified by the local socid services authority when
they confirm the arrangements for the trandfer. Until that date the patient remains liable to be detained but
there is no reason why, if heis not dready on leave, he should not be given leave under section 17 to take
up residence outsde the hospital before the date. Transfers may be authorised in respect of patients
detained under ether section 2 or 3. The authority for transfer isvalid for 14 days (see regulation 9).



Need to consult nearest relative about patient'stransfer

84 The patient's nearest relative should normally be consulted before a patient is transferred to another
hospita or to guardianship, and he should be notified when the transfer has taken place. His consent to the
transfer is not a satutory requirement, but he has the power of discharge (see para 102-105).

Transfer of patients under guardianship

85 Trandfer from one guardian to another can take place under section 10, or, depending on the
circumstances, under section 19. In the latter case the procedure laid down in regulation 8 must be
followed. If a guardian wishes to give up guardianship he can arange this by giving notice to the
responsible local socid services authority (section 10(1)). Under section 10 the guardianship passes
automdticaly to the authority if the guardian dies. Guardianship could subsequently be transferred to
another individua under regulation 8 if thiswere desirable.

86 When guardianship isto be trandferred to an individua guardian who has dready come forward or to
aloca socid services authority in another area, the procedure under regulation 8 applies. The authority for
transfer should be given by the exigting guardian on form 26. This authority is then subject to confirmation
by the respongible local socid services authority (to be recorded in part 11 of form 26), and takes effect
from the date specified by them. Where the guardian is a private person, his agreement must dso be
obtained and recorded in part 11l of form 26. Immediately after the transfer the new guardian (if an
individud) must gppoint a nominated medicd atendant (see para 43), and notify the authority of the
nominated medical attendant's name and address and the address at which the patient lives (regulation 12).

Temporary guardians

87 Section 10(2) allows the responsible loca socid services authority, or any person authorised by them,
to act temporarily on behdf of a guardian who is ill or incgpacitated. The authority or person acting as
guardian under this sub-section acts as an agent for the red guardian and may not go against any wishes or
ingructions he may express.

Unsatisfactory guardians

88 If the responsble loca socid services authority consders that they should receive the patient into
guardianship because the present guardian is unsatisfactory on the grounds mentioned in section 10(3), an
goplication can be made to the county court for an order under that sub-section, even if the present
guardian is unwilling to give up guardianship.



Admissionsto hospital of patientsunder guardianship

89 If apatient under guardianship requires trestment in hospita and there is no need to detain him there,
he may be admitted informaly. He then remains under guardianship unless discharged from guardianship
or trandferred. Guardianship can dso remain in force if the patient is admitted to hospital on an gpplication
for admission for assessment under sections 2 or 4. It does not remain in force if the patient is admitted for
treatment under section 3 (section 6(4)).

Compulsory admission to hospital for treatment of patients under guardianship

90 If it isdecided that the patient needs to be detained in hospital for more than 28 days, an application
for admission for treetment may be made under section 3, or he may be transferred under regulation 8(3).
In ether of these cases guardianship lapses as soon as the application for admission or the authority for
trander takes effect. The procedure for transfer is Smilar to the procedure for admission under section 3,
and the gpplication does not take effect until it is accepted by the managers of the hospital to which it is
addressed.  The responsible local socid services authority must take such steps as are practicable to
inform the nearest relative of the transfer and consult him in the same way as for an admission under section
3 (see para 30 and regulation 8(3)). A county court order under section 29 conferring the functions of the
nearest relative on some other person does not expire when a patient is transferred under regulations but it
does expireif for any other reason the patient ceasesto be liable to detention or subject to guardianship.

Applicationsfor transfer to hospital from guardianship

91 A trander to hospita is subject to the conditions set out in regulation 8(3) and must be authorised by
the respongble loca socid services authority on form 27 and accompanied by an gpplication for admisson
for trestment (form 9) and two supporting medical recommendations (form 28 or 29). The provisions of
sections 11, 12 and 13 gpply to the authority for transfer and the medical recommendations (regulation
8(3)(a). The approved socia worker concerned has a duty to consult the nearest relative under section
11(4). The provisons of section 15 concerning the rectification of applications and recommendations do
not apply to recommendations given in support of atransfer. The application and recommendations should
be scrutinised carefully to make sure they comply with the requirements of the Act and regulations before
the authority for trandfer is Sgned.

92 A correctly completed authority for transfer to hospitd, together with an gpplication for admission for
treatment, is sufficient authority to take the patient to hospital and detain him there, as long as he is
admitted within 14 days beginning with the dete of the later of the two medicad examinaions on which the
recommendations are based (see regulation 9). On the trandfer of the patient the managers of the hospital
must record his admission on form 14. Guardianship ceases on the date of admisson and the patient is
then in the same position as any other patient admitted under section 3. In particular he has the same right
to apply to aMentd Hedlth Review Tribund (thisis the effect of section 19(2)(d)).



Documents

93 When a patient is transferred under section 10 or 19, the documents authorisng guardianship or
detention, including the authority for transfer, should be sent to the hospital or guardian to which the patient
istransferred. The former hospital or guardian should retain copies of these documents.

Expiry or renewal of authority for detention or guardianship

94 Section 20 contains the provisons governing the duration of the authority for the detention for
treatment, or guardianship, and its expiry and renewd.

95 The initid authority for detention or guardianship lasts for 6 months, as does the first renewd.
Subsequent renewals are for one year. This means that the responsible medica officer must review the
need for continued detention or guardianship after four months and ten months and then every year. Any
patient except one subject to a hospital order (see paras 244-245) has the right to apply to a Mental
Hedth Review Tribund within the first Sx months, and again in the second sx months if his detention or
guardianship is renewed. Subsequent gpplications may be made once in every 12 month period of
detention.

96 Section 20(3) requires the responsible medica officer to examine a patient detained for treatment
during the two months preceding the day on which the authority for his detention is due to expire. The
patient can only be recdled to hospitd from the community to undergo this examination if the patient's
responsible medica officer is dso satisfied that the patient needs a period of in-patient trestment at that
hospitd. 1t is therefore unlawful to recdl a patient to hospitd when the intention is merdly to facilitate the
renewal of the patient's detention under section 20 (R v Hallstrom ex p. W, R v Gardner, ex p. L (1986) 2
All ER 306). If it gppears to the responsible medicd officer that the patient should continue to be detained
the responsible medica officer should report that to the hospital managers using form 30 and this report
should be kept with the admission documents. Before he makes a report, the responsible medica officer
mugt satisfy himsdlf that al the conditions set out in section 20(4) are satisfied. These conditions, which
must be satisfied for the renewd of the authority to detain, are substantidly the same as the conditions for
admission for treetment, but in the case of a mentdly ill or severdy mentdly impaired patient there is an
dternative to one of the conditions. The date of renewd is the date when the authority to detain was due
to expire and not the date of the responsible medica officer's report.

Conditionsfor therenewal of detention

97 Thefirg of the conditions for renewd of detention is tha the patient is suffering from mentd illness,
severe mentd impairment, psychopathic disorder or mental impairment and that the disorder is of a nature
or degree which makes it gppropriate for him to receive medica treatment in a hospital. Thisis the same
condition as in section 3(2)(a) and it ensures that detention can only continue if the patient is gill suffering
from one of the four named disorders, and if the disorder is serious enough to make hospita treatment
appropriate. The second condition is that hospital trestment is likely to aleviate or prevent a deterioration
of the patient's condition. (This is the same as section 3(2)(b) but for the purposes of renewa the
condition is applied to dl four forms of menta disorder.) Alternaively, in the case of a patient suffering
from mentd illness or severe mentd imparment, it is sufficient that the patient, if discharged, is unlikely to
be able to care for himsdlf, to obtain the care he needs or to guard himself againgt serious exploitation. The
third condition is that it is necessary for the hedlth or safety of the patient, or for the protection of others



that he should receive medicd treatment in a hospita, and that it cannot be provided unless he continuesto
be detained. Thisisthe same as section 3(2)(c). Thelast part of this condition means that a patient cannot
continue to be detained if he is willing and able to recaive treatment as an informd patient.

Conditionsfor therenewal of guardianship

98 Section 20(6) provides for the renewd of the authority for guardianship. It requires the respongble
medica officer or nominated medical attendant (see para 43) to examine the patient during the two months
before the authority for guardianship expires. If it appears to the doctor that it is necessary in the interests
of the wefare of the patient or for the protection of other persons that the patient should remain under
guardianship he must report that on form 31 to the loca socid services authority (or to an officer
authorised on their behdf) and to the guardian when he is an individud. Guardianship may only be
renewed if the conditions for a guardianship application (see para 39) apply to the renewa as to the
origind application. The date of renewd is the date when the guardianship is due to expire and not the
date of the doctor's report.

Recording a changein the form of mental disorder

99 Section 20(9) provides for cases where the responsble medica officer or nominated medica
attendant decides, after examining the patient, that he is suffering from a disorder or form of disorder
different from that named on the origina application. If a report made under section 20(3) or (6) names a
different form of mentd disorder from that named in the gpplication, this has the effect of reclassfying the
patient and there is no need for a separate report under section 16 (see para 64).

Infor ming the patient of the decison about renewal

100 Sections 20(3) and 20(6) require the hospital managers or loca socid services authority to inform the
patient if they do not discharge him. The managers or locd socid services authority should consder
whether or not to use their powers to discharge the patient (see para 102). Those who are authorised to
exercise the power of discharge (see para 57) should therefore consider the renewd report and record
their decison at the bottom of form 30 or 31. A patient need only be interviewed if he requestsit or if the
managers think it desirable after reading the renewal report.

101 Normally the whole procedure outlined above should be completed within the two month period
alowed for the doctor's examination, and the patient should be informed, by the managers, or loca socid
sarvices authority, of their decision no later than the renewd date. If, however, there is any delay it is the
renewa report itsdf which gives the continued authority for detention whether or not it has been
considered by the managers (section 20(8) and R v Managers of Warlingham Park Hospital ex p. B
(1994) 22 BMLR 1); and the patient should in any case be informed of the report before the renewa date.
The patient's right to apply to a Menta Hedth Review Tribuna applies from the date of renewdl.

Dischar ge by responsible medical officer, nearest relative or hospital managers

102 In dl cases patients admitted for trestment or assessment may be discharged by the responsible
medica officer, the nearest relative or the hospital managers. Section 23(4)(5) of the Act enables the
hospita managers to delegate their power of discharge to ether three or more of their numbers or to three
or more members of a committee or sub-committee that has been specialy created for this purpose. The



responsible medica officer may discharge the patient without reference to the hospitd managers. If the
nearest relative wishes to discharge the patient he must give the hospita managers not less than 72 hours
notice in writing of his intention. There is no prescribed form of notice but there is a form (34) for the
nearest relative to use for the order itsdf if he wishes. The notice and order for discharge must be served
either by delivery of the order or notice at the hospital to an officer of the managers authorised by them to
receive it, or by sending it by prepaid post to those managers at that hospital (regulation 3(3)). If the
responsible medica officer thinks that, if discharged, the patient is likely to act in a manner dangerous to
other persons or himsdlf, the responsible medical officer may within that 72 hours report his view on form
36 to the hospital managers (section 25).

103 The effect of such areport isto prevent the nearest relative from discharging the patient then or at any
time in the subsequent six months. I this report isissued in respect of a patient detained for treatment, the
managers must inform the nearest relative in writing without delay, and should remind him of his right to
apply to a Mentd Hedlth Review Tribuna within 28 days (section 66(1)(g) and (2)(d)). In the case of a
patient detained for assessment the nearest relative has no right to apply to an Mentd Hedth Review
Tribund if discharge is barred but the patient himself has the right to apply to a Tribund during the firs 14
days of detention, and again if he is subsequently detained for trestment (see para 232).

104 Where a pdient is detained in a mentd nurang home for assessment or trestment he may be
discharged by the Secretary of State, and if the patient is maintained in such a home under contract with a
hedth authority, NHS trust or Specid Hedth Authority he may be discharged by that body (section
23(3)).

105 The nearest relaive's written notice of intention to discharge may be ddivered in any of the ways
described in paragraph 59. The 72 hour period starts to run from the time when the notice is received by
an authorised person, or is delivered by post a the hospitd to which it is addressed. Therefore all
hospitals in which patients are detained should have suitable arrangements for opening post, whether
ddivered by hand or by the Pogt Office, a weekends and during holidays. As soon as the notice is
received, the time of receipt should be recorded and the responsible medical officer should be informed.

Discharge from guardianship by responsible medical officer, local social services authority or
nearest relative

106 A patient who is subject to guardianship may be discharged by the responsible medicd officer, the
respongble locd socid services authority, or the nearest rdlative. Discharge by the nearest relaive cannot
be barred, and is effective when the responsible loca socid services authority receives the order for
discharge. The nearest relative may use form 35 to order discharge if he wishes. The power of discharge
can be exercised by three or more members of the local socia services authority or by three or more
members of a committee or sub-committee of the authority.

Appointment by a court of an acting nearest relative

107 Sections 29 and 30 contain various provisons to enable the patient's nearest relative to be displaced
and for an acting nearest relative to be appointed. Section 29 gives the county court power to make an
order directing that the functions under the Act of the nearest relative shal be exercised by another person,
or by alocd socid services authority. An gpplication for such an order may be made by any relative of the
patient, any other person with whom the patient lives or last lived before entering hospitd, or by an
approved socia worker.



108 There are four grounds for making an order under section 29, and they are set out in section
29(3)(a)-(d). Sub-sections (a) and (b) cover circumstances where the patient has no nearest relative as
defined in the Act, or where it is not reasonably practicable to identify his nearest relative, or where the
nearest relative is too ill or mentaly disordered to act as such. In the case where there is no nearest
relative there is no obligation to seek an order, but this may be done if someone comes forward who
wishes to perform the function of the nearest relative. Section 29(5) provides that an order made on these
grounds may pecify a period for which the order will remain in force, unless it is discharged. One
example of away in which a court might use this power would be to specify that the order should cease on
the date when the eldest child of the patient reached 18, so that he could then take on the role of nearest
relative. Sub-sections (c) and (d) relate to cases where the nearest relative has been acting unreasonably
in objecting to an goplication for admission for trestment or for guardianship, or in attempting to discharge
the patient from detention or guardianship. In these cases it will be for the gpproved socid worker who
wishes to make the application, in consultation with his superiors, and with the doctors who are prepared
to give medical recommendations, to consder whether he should apply for a county court order.

Discharging or varying the court order about the nearest relative

109 Section 30 gives the court power to discharge or vary an order under section 29, and aso specifies
the duration of an order which has not been discharged. Section 30(4) means that the order lasts either for
the period specified under section 29(5) or until the patient is discharged from hospital or guardianship if he
was detained in hospita for trestment or subject to guardianship at the time the order was made or became
so within the following three months. However, the order does not lapse in the event of atransfer between
hospitad and guardianship, or between hospitals or guardians.

110 An application to a county court an the ground that the nearest rdative is likely to discharge the
patient unreasonably cannot be used to prevent a patient's discharge on the order of the nearest relative. A
responsible medica officer's report barring discharge should be used for this purpose (see para 102).
However, a county court order can be used to prevent the power of discharge being used unreasonably a
second time.  In such cases the staff of the hospital concerned should consult the local socid services
authority, and if it is decided to apply to a county court, the hospita should provide any necessary
evidence to support the application. An application should only be made if it is expected that the patient
will be re-admitted within 3 months of the order being made under section 66. A displaced relative may
apply for the patient's discharge to a Mentd Health Review Tribund during each 12 month period of
detention.

111 An gpplication to the county court may be made while the patient is detained for assessment, or he
can be admitted for assessment while an application to the court is pending. In such cases the patient may
be detained under section 2 until the county court proceedings are digposed of, including the time for
lodging an apped (which is 21 days after the making of the court's order), and if an apped is lodged, the
time taken to determine it. Once an order is made the patient can be detained for a further 7 days.

112 Where jurisdiction under sections 10, 29 and 30 of the Act is exercised by the county court, the
county court rules, which are made by the County Court Rule Committee, will govern the proceedings.



Part I1A After-care under supervision (Supervised Discharge)

The purpose of after-care under supervision

113 After-care under supervision is an arrangement by which a patient who has been detained in hospita
for treetment under the provisions of the Act may be subject to forma supervison after he is discharged.
Its purpose is to help ensure that the patient receives the after-care services to be provided under section
117 of the Act (see para 275). It isavailable for patients suffering from any form of menta disorder but is
primarily intended for those with savere mentd illness.

Statutory responsibilities

114 The Mentd Hedth (After-Care under Supervision) regulations 1996 dlow for most of the hedth
authority's statutory functions relating to after-care under supervision to be delegated to a body with whom
the hedth authority has contracted to provide section 17 services. Such a body is referred to throughout
this Memorandum as the provider unit. This would in most cases be a NHS Trugt, but could be an
independent or voluntary sector provider. Where in rdation to any patients a hedth authority has
delegated such functions to a provider unit a local socid services authority with after-care under
supervison functionsin reation to those patients may delegate most of them to the same provider unit.

Applying for after-care under supervision (section 25A)

115 An application for after-care under supervison (a supervison gpplication) may be made only by the
patient's responsible medicd officer & atime when the patient is lidble to be detained under the Act. The
regponsible medical officer should consider making an application if he is satisfied:

- that the patient is suffering from one of the four categories of mentd disorder defined in section [(2) of the
Act: and

- that there would be a substantia risk of serious harm to the hedlth or safety of the patient or safety of
other people, or of the patient being serioudy exploited, if the patient did not recelve after-care services
under section 117 of the Act; and

- that supervison islikely to help ensure that the patient receives those services.

All three of these conditions must be met.

The responsible medica officer must also be satisfied:

- that the patient is 16 years of age or over;

- that he is currently liable to be detained under s.3, 37, 47 or 48 of the Act (this includes patients who
have been granted leave of absence under s.17); and



- that he is an unredtricted patient, that is not subject to restrictions under section 41 or 49 (conditiona
discharge under section 42 of the Act is available for restricted patients). An gpplication may however
be made if the patient was formerly subject to restrictions which have been lifted or expired.

116 A patient must be ligble to be detained in hospitd at the time when the application is made. After-
care under supervision takes effect when the patient leaves hospitd or, in the case of a patient on section
17 leave, a the point when he is discharged from ligbility to detention. If for any reason a patient remains
in hospita on aninforma bags after ceasing to be liable to be detained, the supervision gpplication may ill
take effect when he eventudly leaves provided this is within sx months of the gpplication being accepted.

117 A supervison gpplication may he made in respect of a patient who is subject to a Community Care
Order under the Mental Hedlth (Scotland) Act 1984 - the equivaent provison to after-care under
supervison in Scotland - and who wishes to live in England or Wales. This is governed by a separate
procedure which is explained (with the corresponding arrangements for patients wishing to move from
England to Scotland) in paras 132 and 133.

Consultation (section 25B)

118 The responsible medicd officer is regponsble for ensuring that both the current and proposed future
care team are consulted about the arrangements to be made for the patient's care after discharge from
hospital, and about any requirements to be imposed (see para 126-127) and that agreement about the care
plan isreached by al involved. The Act specifies certain people who must be consulted about the making
of the supervison application. Theseae

- the patient
- one or more members of the team caring for the patient in hospita
- one or more members of the team who will be caring for the patient in the community.

- the person, if anyone, who will be acting as an informa carer: that is someone whom the responsble
medica officer believes will play a substantid part in the care of the patient in the community but will not
be professonaly concerned in the provison of services.

- the patient's nearest relative unless there is no practicable way in which he can be contacted. A patient
may however object to consultation with the nearest relative, unless he will dso be acting as the patient's
informa carer. The responsble medica officer may then consult the nearest rdative only if the patient is
known to have a propengty to violent or dangerous behaviour towards others and the responsible
medica officer thinks such consultation appropriate.

119 The Act dipulates that the local socid services authority which has the duty to provide after-care
services under section 117 must be consulted by the hedlth authority about the application after it has been
made. But since the application must be accompanied by a statement of the after-care services which will
be provided it follows that the locd socid services authority's agreement to the care plan and the
supervison arrangements will in fact need to be secured before the application is made.



Submitting the supervision application (section 25B)

120 The gpplication for after-care under supervision should be made on form 1S. The gpplication must
include the names of the supervisor and the community responsible medicd officer (these roles are
explained in para 128) as well as those of the nearest rdative (if any) and of any informa carer who has
been consulted about the application. The gpplication will normally be submitted to the provider unit which
is responsible for the health component of the after-care services (see para124 ). The provider unit needs
to identify an individud officer who will be responsble for handling the documentation.

Supporting documentation (sections 25B and 25C)

121 The gpplication must be supported by the written recommendation of an approved socid worker
(using form 3S) and another doctor (using form 2S). The Act requires that the latter should if possible be a
doctor who will be professondly concerned with the patient's medica treatment in the community. This
should normaly be the community responsible medica officer (see para 128) unless the patient's
respongble medicd officer will aso be acting in that role. In the latter case it is preferable for the
recommendation to be given by the patient's generd practitioner. If the responsible medica officer is
unable to identify another doctor who will be involved in the patient's trestment after he leaves hospita the
recommendation may be made by any other doctor, including a member of the saff. Either of the
recommending professonds could aso be the patient's supervisor. Both the doctor and the gpproved
socid worker are given powers under the Act to ingpect records relating to the patient's detention or
treatment in hospita, or to the provison of after-care services for the patient under section 117. If the
supporting recommendation or the gpplication itsdf is found to be incorrect or defective it may be
amended within 14 days of being accepted by the hedth authority if the hedlth authority consents.

122 A written recommendation in support of the supervision application may not be made by:
- the respongible medical officer or a close reative of the respongble medica officer;

- anyone who receives or has an interest in the recaipt of any payments made on account of the
maintenance of the patient:

- acloserddtive of the patient or of the other professona supporting the recommendation.

"Close rddive' for these purposes is defined as husband, wife, father, faher-in-law, mother,
mother-in-law, son, sonrin-law, daughter, daughter-in-law, brother, brother-in-law, sster, or sster-in-law
(see section 25D(10)).

123 A supervision gpplication must dso be accompanied by:

- written confirmation from the community responsible medicd officer and the supervisor that they are
willing to act in those capacities (thisisincuded in form 1S);

- adtatement of the after-care servicesto be provided (asin the care plan);

- details of any requirements to be imposed on the patient (see paras 126-127 ).



Accepting the supervision application (sections 25A and 25C)

124 After-care under supervison can only come into effect after the application is accepted. Before
accepting the gpplication, the hedth authority (or provider unit) must consult the local socid services
authority named in the gpplication to confirm that those dements of the after-care services for which it will
be responsible have been agreed. The provider unit should inform the patient's supervisor, community
responsible medicd officer and generd practitioner of the acceptance of the gpplication. After-care under
upervison cannot teke effect until the patient is discharged from hospital. But, for the purposes of
determining when supervison would expire (unless renewed), it will be deemed to have effect from the
date the application was accepted (see section 25G(1)).

Informing the patient (section 25B)

125 The responsible medica officer must inform the patient (both ordly and in writing) and anyone dse
who has been consulted that an gpplication is being made; what after-care services it is proposed will be
provided; any requirements to be imposed on the patient (see para 126-127); and the names of the
community responsible medical officer and supervisor. The hedth authority (or provider unit) must inform
the patient (oraly and in writing) that the supervision application has been accepted and the implications of
this for the patient. In particular the patient's right to gpply to a Mentd Hedth Review Tribund must be
explained. Thelocal socid services authority and anyone else who has been consulted must be told when
the gpplication is accepted. Copies of the written information given to the patient should also be sent to the
patient's nearest relative (if this person has been consulted) and any informa carer.

Requirements (section 25D)

126 The Hedth Authority (or provider unit) and the loca socid services authority can jointly impose any
of the following requirements on a patient who is subject to after-care under supervision:

- that the patient should live in a particular place;

- that the patient should attend a particular place at set times for medicd treatment, occupation, education
or training:

- that the supervisor, a doctor, an approved socia worker, or a person authorised by the supervisor
should be alowed access to the patient at his place of residence.

127 A requirement to attend for medica trestment does not carry with it any power to impose medication
or other trestment againg the patient's wishes. The Act gives the supervisor (or a person authorised in
writing by the supervisor) the power to take and convey a patient to a place where heis required to resde
or to attend for medical treatment, occupation, education or training. It follows that the power is available
only where the after-care under supervison arrangements include such requirements.

Medical officersand supervisors

128 The Act gives specific responghilities to designated individua members of the care team, namely the
supervisor and the community responsible medical officer:

The supervisor is responsible for monitoring the after-care under supervison arrangements and for



liasng with other members of the community team and for co-ordinating their work where
necessary. He should ensure that the team reviews the patient's after-care plan well before the
date when it fdls to be reviewed, and whenever any shortfal in the arrangements is identified (see
paras 129-130). The supervisor has powers to require entry to the patient's place of residence
and to convey the patient to a place where he isrequired to live or attend (see para 127).

The community responsble medica officer is responsble for the patient's trestment in the
community. He must be a registered medica practitioner gpproved by the Secretary of State
under section 12(2) of the Act as having specia experience in the diagnosis or treatment of mental
disorder (see para 55). The community responsible medica officer has powers (set out in para
128) to renew and terminate after-care under supervison, and to reclassify the patient's mentd
disorder, in each case after taking into account views expressed during consultation with a range of
people.

Review and modification of after-care under supervision (section 25E)

129 If the supervisor, community responsble medical officer or care team consider that any part of the
care plan, or any requirement placed upon the patient, needs to be changed they must (on behdf of the
hedth authority and the locad socid services authority who are responsible for section 117 after-care)
consult the following people about the proposed modifications:

- the patient;
- any informd carer;

- the patient's nearest relative, where practicable and unless the patient objects, subject to what is said in
paragraph 118

and take ther views into account. Nether the supervisor, community responsible medical officer nor the
care-team can change the after-care under supervision in the care plan unless authorised by the hedth
authority and the loca socid services authority.

130 If changes are made the patient and any person consulted should be informed. The patient must be
told both oraly and in writing, and should be given a copy of the revised care plan and requirements. The
patient's nearest relaive (if consulted) must be told in writing about the modifications. Those concerned
musgt be informed in the same way if there is a change of community responsble medicd officer or
supervisor for any reason - including the case where the patient has moved from one area to another (see
para 131). If the patient refuses to receive an after-care service or to comply with a requirement the
supervisor or care team can consgder whether they should recommend to the patient's community
responsible medicd officer that the supervision should end (see para 138), or whether they should inform
an gpproved socid worker thet, in their view, he should be admitted to hospita for trestment under section
3 of the Act (for the effect of a section 3 admission on the after-care under supervision, see para 138).

Patients moving within England and Wales

131 If the patient wishes to move to an areain England or Waes covered by a different hedth and loca
socid sarvices authority, the supervisor will need to take the lead, before the patient moves, in contacting



the professionals who will be responsible for section 117 after-care services in the new home area. There
will need to be direct contact between the present community responsible medica officer and his
counterpart in the new area. It will be for the health and locad socia services authority in the new areato
decide whether to continue the after-care under supervison arrangements. If so the arrangements set out
in paragraphs 118 and 125 for consulting and informing the patient and others about modifications to the
care plan will apply.

Patients moving to or from Scotland (section 25J)

132 A supervison gpplication may be made for a patient who is subject to a community care order (the
Scottish equivalent of after-care under supervision) under the Mental Hedlth (Scotland) Act 1984 and who
wishes to move to England or Waes. In these cases the gpplication will be made by the prospective
community responsible medica officer in England or Wales. The detalls are set out in the Mentd Hedlth
(Patients in the Community) (Trandfers from Scotland) Regulations 1996. The applicant will be
responsible for consulting members of the care team in Scotland, the person (if anyone) who will be acting
as the patient's informa carer and the nearest relative (subject to what is said in para 118) as well as
members of the progpective care team. It will be essentia before making the gpplication to ensure that
both the health authority and the loca socid services authority agree to provide section 117 after-care for
the patient. In practice the initiative is likely to be taken by the care team in Scotland and the application
should if possble be supported by recommendations from the patient's specid medica officer (the
equivaent in Scotland of the community respongble medica officer) and the patient's after-care officer in
Scotland. If (exceptionaly) a recommendation cannot be obtained from either the specid medical officer
or the after-care officer it may be given by, respectively, another doctor or an approved socia worker.
Once the gpplication is accepted and the patient has moved the arrangements are as for anyone dse
subject to after-care under supervision in England and Wales.

133 There are smilar arrangements under section 35K of the 1984 Act for patients subject to after-care
under supervison wishing to move from England or Wales to Scotland. In that event the specid medica
officer in Scotland will be required to consult the English or Welsh care team, any informa carer and the
patient's nearest relative (subject to what is said in para 118) about the proposed community care order.

Reclassification of a patient (section 25F)

134 The community responsible medica officer may submit a reclassification report, using form 4S; to the
hedlth authority (or the provider unit), sating that the patient is suffering from a mentd disorder other than
that shown on the supervison gpplication, provided that he has ensured that at least one other person
concerned with the patient's medica trestment (unless there is none) has been consulted. The supervision
gpplication will then be treated as if the revised classficaion had been specified in the firg place. The
patient must be informed both ordly and in writing and his nearest writing must be informed in writing (if
practicable and unless the patient objects). The patient has the right to goply to a Mentd Hedth Review
Tribuna againg the reclassfication, as does his nearest relative, within 28 days of the reclassification report
being furnished.



Renewal of after-care under supervision (section 25G)

135 After-care under supervison will aoply initidly for a maximum period of sx months, and can
thereafter be renewed for a further Sx months and then for periods of a year a atime. The community
responsible medica officer must examine the patient in the two months preceding the expiry date. The
community responsible medica officer must dso ensure that the following are consulted and their views
taken into account

- the patient;

- the supervisor;

- one or more persons (unless there is none) professionally concerned with the patient's medical treatment
in the community;

- a least one member of the patient's care team
- any informd carer;

- the patient's nearest relative (if practicable and unless the patient objects, subject to what is said in para
118).

136 If after-care under supervison is to be renewed, the community responsible medica officer must
submit arenewa report (using form 5S) to the hedlth authority (or provider unit) Sating:

- that the patient is suffering from one of the four categories of menta disorder defined in section 1(2) of
the Act; and

- that there is dtill a substantid risk of serious harm to the hedlth or safety of the patient or to the safety of
other people, or of the patient being serioudy exploited, unless the after-care is supervised; and

- that supervison will help to ensure that the patient continues to receive the section 117 services.

137 The Act requires the renewal report to be submitted to the responsible hedlth and loca socia services
authorities. However, if both the hedth and locd socid services authorities have delegated their functions
to the provider unit or another body (see para 114) the community responsible medica officer will need to
submit the report only to that body. The body receiving the report must ensure that the following people
areinformed:

- the patient, ordly and in writing. The implications of renewd for the patient must be made clear. In
particular, the right to gpply to a Mentd Health Review Tribuna must be explained;

- any informd carer;



- the nearest relative, in writing (if practicable and unless the patient objects, subject to what issaid in para
118)

that after-care under supervision has been renewed.
Ending of after-care under supervision (section 25H)

138 The community responsble medicad officer may a any time direct that the patient should cease to be
subject to after-care under supervision. Before doing so, he must ensure that the people who would have

had to be consulted if arenewa application were being made (see para 135) are consulted and must take
their viewsinto account. The community responsible medica officer should make the direction on form 6S
to the hedth authority (or provider unit). The hedth authority (or provider unit) must inform the locd socid

sarvices authority that after-care under supervision has been terminated and should note on the form that

this has been done. After-care under supervison will automaticaly be ended if a patient is readmitted to
hospita for trestment (under section 3 of the Act) or is received into guardianship. It dso ends when a
patient has been detained in prison or remanded in custody for more than six months, beginning on the date
of the relevant court order. When a patient ceases to be subject to after-care under supervison the same

people must be informed as if the supervision were being renewed (see para 138).

Suspension of after-care under supervision (section 25|)

139 When a patient is imprisoned or remanded in custody for six months or less or is detained in hospital
under section 2 of the Act the arrangements for providing after-care services under after-care under
supervison will be sugpended. On the patient's release or discharge, after-care under supervision will be
reactivated and continue for the remainder of the origind period only if after-care under supervision would
have lapsed whilgt the patient was detained in custody or in hospita, it will be deemed to have been
extended for 28 days after his release or discharge. Any renewd (and associated examination) must be
made during this period.

140 An emergency admission under section 4 of the Act, or admission to a hospita as a "place of safety”
under section 135 or 136, will not end after-care under supervison unless the patient is then detained
under section 3 for treatment. If a patient subject to after-care under supervison is admitted to hospital on
an informa basis, the arrangements for providing after-care services under supervison should be put into
suspense and reactivated when the patient leaves hospital unless the period of after-care under supervision
ends while the patient isin hospitd.



Part 111 Powers of the Courts and Home Secretary

Introduction

141 Part 111 deds with the circumstances in which patients may be admitted to and detained in hospital or
received into guardianship on the order of a court, or may be transferred to hospita from prison on the
direction of the Home Secretary. In addition to the powers of the courts to make hospital or guardianship
orders (section 37), the Act gives the courts four extra powers: remands to hospital for a medical report;
remands to hospital for trestment; interim hospita orders; and hospita and limitation directions (sections
35, 36, 38 and 45A). Appendix 7 lists sentencing options for the courts.

Remand to hospital for report on mental condition

142 section 35 empowers the courts to order the remand to hospital of an accused person for the
preparation of a report on his menta condition. This provides an dternative to remanding the accused
person in custody for a medical report, in circumstances where it would not be practicable to obtain the
report if he were remanded on bail (for instance because he might decide to break a condition of bail that
he should resde a a hospitd, and the hospital would then be unable to prevent him from discharging
himsdf).

143 The power applies to the following categories of person:

a. where the power is being exercised by the Crown Court, to any person who is awaiting trid before
that court for an offence punishable with imprisonment or who is a any stage of such atria prior to
sentence (other than a person convicted of murder)

b.  wherethe power isbeing exercised by the magistrates court, to any person

I convicted of an offence punishable on summary conviction with imprisonment; or

ii.  charged with such an offence, if the court is satisfied that he did the act or made the omisson
charged or if he has consented to the exercise of the power,

144 The power may be exercised only if:

a. the court is satisfied on the written or ord evidence of a registered medical practitioner, gpproved by
the Secretary of State under section 12, that there is reason to suspect that the accused person is
auffering from mentd illness, psychopathic disorder, severe mentd impairment or menta imparment;
and

b. the court is of the opinion that it would be impracticable for a report on his mental condition to be
made if he were remanded on bail; and



c. thecourt issatisfied, on the written or ord evidence of the registered medica practitioner who would
be responsible for making the report or some other person representing the managers of the hospital,
that the patient will be admitted to hospital within seven days of the date of remand.

145 Remand is in the firgt instance for up to 28 days, after which the accused person may be further
remanded for periods of up to 28 days, but only:

a. if it appears to the court, on the written or ord evidence of the registered medica practitioner
regpongble for making the report, that thisis necessary for completing the assessment; and

b. uptoamaximum total period of 12 weeks.

146 The power of further remanding the accused person may be exercised by the court in his absence if
he is legdly represented and his representative is given the opportunity to be heard. The court may
terminate the remand at any time: and the accused person is entitled to obtain a separate medica report
from aregistered medical practitioner of his own choice, and at his own expense, and to gpply to the court
on the basis of it for his remand to be terminated.

147 The effect of the remand is, firdt, to direct a congtable (or any other person chosen by the court) to
convey the accused person to the hospital specified in the order, and, second, to entrust responsbility for
his detention and regppearance in court to the managers of the hospital. The managers may not grant the
accused person leave of absence nor may they transfer him to another hospital: if necessary, an gpplication
may be made to the court. If the accused person absconds, he may be arrested without warrant by any
congtable and is then to be brought before the court that remanded him, which may decide on some
dternative approach to his case.

Remand to hospital for treatment

148 section 36 empowers the Crown Court to order the remand to hospita of an accused person for
tretment. This provides an dternative to the Home Secretary's power under section 48 to transfer
unsentenced prisoners to hospital in an emergency.

149 The power goplies to a person who is in custody awaiting tria before the court for an offence
punishable with imprisonment (other than murder) or who is in custody a any stage of such atrid prior to
sentence.

150 The power may be exercised only if the court is satified:

a on the written or ord evidence of two registered medical practitioners, one of whom must be
approved by the Secretary of State under section 12, that the accused is suffering from menta illness
or severe menta impairment of a nature or degree which makes it appropriate for him to be detained
in ahospital for medicd trestment; and

b. on the written or ord evidence of the registered medical practitioner who would be in charge of the
accused person's treatment, or of some other person representing the managers of the hospital, that
the patient will be admitted to hospital within seven days of the date of remand.



151 Paragraphs 145 and 146 above also gpply to remands to hospital for treatment under section 36, with
the difference that since the purpose of the remand is the accused person's treatment rather than the
preparation of a report on him, further remands depend smply on written or ora evidence from the
responsible medical officer that a further remand is warranted but the patient can till gpply for the remand
to be terminated on the basis of a medical report he has obtained himsdif.

Interim hospital orders

152 To asss the courts and the hospitals in determining whether it is appropriate to make a hospital order
or a hospita direction in respect of an offender, section 38 empowers the courts to make an interim
hospita order so that the offender's response in hospita can be evaluated without any irrevocable
commitment on either Sde to this method of dedling with the offender if it should prove unsuiteble.

153 The power gpplies to the same categories of person as do hospital orders (see para 157) but a
magistrates court cannot make an interim hospital order in respect of an unconvicted person.

154 The power may be exercised only if the court is satisfied, on the written or ord evidence of two
registered medica practitioners, one of whom must be gpproved by the Secretary of State under section
12, and one of whom must be employed by the hospital to be specified in the order,

i. that the offender is suffering from menta illness, psychopathic disorder. severe mentd impairment
or mentd imparment; and

ii. that thereis reason to suppose that the mentd disorder is such that it may be appropriate

iii. the court is satisfied, on the written or ord evidence of the registered medicd practitioner who
would be in charge of the offender's treestment, or of some other person representing the managers
of the hospitd, that the offender will be admitted within 28 days of the order.

155 An interim hospital order may be made in the firgt ingtance for a period of up to 12 weeks, and may
be renewed for further periods of up to 28 days to a maximum total period of 12 months. Both the power
of renewa and the power to convert an interim hospital order into a hospital order may be exercised by
the court in the absence of the offender if he is legdly represented and his representetive is given the
opportunity to be heard. The court may dso terminate the interim hospitd order after consdering the
written or ord evidence of the responsible medical officer and ded with the offender in some other way.

156 The effect of an interim hospital order isfirg to direct a constable (or any other person chosen by the
court) to convey the offender to the hospita specified in the order, and, second, to entrust responsibility for
his detention and regppearance in court to the managers of the hospital. The managers may not grant the
accused person leave of absence nor may they transfer him to another hospital: if necessary, an gpplication
may be made to the court. |If the offender abosconds, he may be arrested without warrant by any constable
and is then to be brought before the court that made the order, which may decide on an dternative way of
deding with him.



Hospital and guardianship orders

157 section 37 empowers courts to make a hospital or guardianship order in respect of certain categories
of offender:

a

where the power is being exercised by the Crown Court, in respect of any person convicted before
that court for an offence punishable with imprisonment (other than murder);

where the power is being exercised by the magistrates court;

I in respect of any person convicted by that court of an offence punishable on summary
conviction with imprisonment, and

. in respect of any person charged before that court with such an offence who would, if
convicted, be liable to be made subject to a hospital or guardianship order as a person
auffering from mentd illness or savere mentd impairment, if the court is satisfied that he did the
act or made the omission charged.

158 The power to make a hospital order may be exercised if:

a

the court is satisfied, on the written or ora evidence of two registered medica practitioners. one of
whom must be approved by the Secretary of State under section 12:

I that the offender is suffering from mentd illness, psychopathic disorder, severe mentd
imparment or menta impairment; and

. that the offender's mentd disorder is of a nature or degree which makes it appropriate for him
to be detained in a hospital for medical trestment; and

. that in the case of an offender suffering from psychopathic disorder or menta imparment such
trestment is likely to aleviate or prevent adeterioration of his condition; and

the court is satisfied, on the written or ord evidence of the registered medica practitioner who would
be in charge of the offender's treatment, or of some other person representing the managers of the
hospital named in the order, that the offender will be admitted to that hospital within 28 days of the
date of the order; and

the offender is described by each of the medica practitioners whose evidence is taken into account as
suffering from the same form, or one of the same forms, of menta disorder; and

the court is of the opinion, having regard to al the circumstances including the nature of the offence
and the character and antecedents of the offender, and to the other available methods of deding with
him, that a hospital order isthe most suitable method of dealing with the case.

159 The power to make a guardianship order may be exercised if:

a

the court is satisfied, on the written or oral evidence of two registered medica practitioners, one of



whom must be approved by the Secretary of State under section 12:

i. that the offender is suffering from menta illness, psychopathic disorder, severe mental impairment
or mentd imparment; and

ii. inthe case of an offender who has attained the age of 16 years, the menta disorder is of a nature
or degree which warrants his reception into guardianship; and

b. the court is of the opinion, having regard to al the circumstances including the nature of the offence
and the character and antecedents of the offender, and to the other available methods of dedling with
him that a guardianship order is the most suitable method of dedling with the case.

160 Where a patient is admitted to hospita under a hospita order or placed under guardianship by a
guardianship order, any previous gpplication for admisson or guardianship and any previous hospita or
guardianship order ill in existence ceases to have effect unless a restriction order is in place at the time.
However, if the later order is subsequently quashed on apped the previous gpplication or order remainsin
effect and will validate any period of detention under the later order unless that period lasted for 6 months
or more.

161 The court may not, a the same time as making a hospitd or guardianship order in respect of an
offender, pass a sentence of imprisonment or impose a custodia sentence on a young offender or impose a
fine or make a probation order or a supervison order or an order for the offender's parent or guardian to

enter into a recognizance to take proper care of and exercise proper control over him; but the court may
otherwise make any other order which it has the power to do.

Redtriction orders
162 Section 41 empowers the Crown Court (but not magistrates court) when making a hospital order, to
make in addition a restriction order. Orders restricting a discharge may be made under section 41 only
when a hospitd order is dso made, not when a guardianship order is made.
163 The requirements for the making of aredtriction order are:
a. that it appearsto the court, having regard to:

I the nature of the offence, and

ii. the antecedents of the offender, and

iii. therisk of his committing further offensesif discharged, that a restriction order is necessary for the
protection of the public from serious harm; and

b. that a least one of the registered medica practitioners whose evidence is taken into account has given
oral evidence to the court.

164 Any redriction order may be ether for a specified period or without limit of time and may be
terminated at any time by the Home Secretary under section 42(1). On the making of a restriction order



the court has the power to specify that the patient be admitted to a particular unit of the hospital in question
(see section 47 of the Crime (Sentences) Act 1997). Where a hospital unit is specified, any power to
detain the patient in hospitd relates to his detention in that unit. In particular, the Home Secretary's powers
under section 41 of the Act to control leave, transfer or discharge from hospita (see para 183) will apply
to leave, transfer or discharge from that unit.

Committal to the Crown Court for aresriction order

165 A magidrates court has no power to make a redtriction order. If such a court is satisfied that the
conditions exist in which it could make a hospital order, but dso feds that a restriction order should be
made in addition, it may commit an offender (if over 14 years old) to the Crown Court, under section 43 of
the Act. Section 44 provides that the magistrate may direct his detention. pending the hearing of the case
by the Crown Court, in any hospital to which arrangements have been made to admit him. This will
normally be the hospital which had aready agreed to admit the patient in the event of the magistrates court
itself making a hospitd order.

166 A patient admitted to hospital under section 44 is to be detained as if he were subject to a hospital
order with a restriction order (see paras 182-187) and is to be produced from the hospita to attend the
Crown Court. It will be the managers duty to arrange for his attendance with an gppropriate escort. It
will not be necessary to obtain the Home Secretary's consent to leave of absence from the hospita for this
purpose. If a congderable time eapses between the hearing by the magigtrates and the hearing by the
Crown Court, the hospita authorities should arrange for two fresh medicd reports to be submitted to the
court (one by a doctor approved under section 12). They should also arrange for at least one doctor to be
avalableto give ord evidence. After appearing before the Crown Court the patient will not be liable to be
taken back to the hospital compulsorily unless that court makes a hospita order.

167 If while the patient is detained under section 44 his menta condition deteriorates to such an extent that
he is unlikely to be fit to appear before the Crown Court on the day of the hearing, the court should be
notified immediately. In those circumstances the court may ether adjourn the case or, if the patient is
auffering from mentd illness or severe menta impairment, it may make a hospital order, with or without a
restriction order, in his absence under powers conferred by section 51. The court can make a hospita
order in the patient's absence only if it is satisfied, on the written or ora evidence of at least two doctors,
that the patient is suffering from mentd illness or severe mental impairment of a nature or degree which
makes it gppropriate for the patient to be detained in hospita for medical treatment. In informing the court
of a patient's unfitness to appear, the hospitd authorities should enquire whether it is likely to wish to
proceed in the patient's absence, and if so they should arrange for two doctors, one of whom must be a
doctor gpproved under section 12 of the Act, to attend at the court to give evidence of the patient's mental
state.

Power to make hospital and limitation directions

168 Section 45A of the Act empowers the Crown Court, when imposing a prison sentence on offenders
convicted of an offence other than murder, to give a direction for their immediate detention in a specified
hospitd (a "hospital direction”), together with a direction that they be subject to the specid redrictions in
section 41 of the Act (a"limitation direction”). A hospital and limitetion direction may be given if the court
is satisfied on the evidence of two doctors thet :

(i) theoffender is suffering from a psychopathic disorder; and



(i) the disorder is of a nature or degree which makes it appropriate for him to be detained in hospita for
medicd trestment; and

(i) such treetment is likely to dleviae or prevent adeterioration of his condition.
169 Before it makes a hospital and limitation direction the court must:

() bhave consdered making a hospita order (except where a mandatory life sentence must be imposed
under section 2 of the Crime (Sentences) Act 1997), and

(i) be satidfied on the written or ord evidence of the doctor who would be in charge of the offender's
treatment, or of some other person representing the managers of the hospital named in the direction,
that arrangements have been made for the admission of the offender to that hospital within 28 days of
the direction.

170 On the making of a hospitd and limitation direction, the court has the power to specify that the
offender be admitted to a particular unit of the hospital in question.

M edical evidence

171 Courts may make a hospita order or guardianship order or include in a probation order a requirement
under section 3 of the Powers of Crimind Courts Act 1973 that the offender submit to treatment by or
under the direction of a duly qudified medicd practitioner or a chartered psychologist, on the basis of
written medica reports, but they may, if they wish, cal the doctors to give ora evidence. If a court
proposes to make ether a redtriction order in addition to a hospital order or a hospita and limitation
direction it is required to hear ord evidence from at least one doctor. Medica reports should normally be
submitted in writing to the court in advance of the hearing, and the doctors should be prepared to give ord
evidence if required. They may be asked to do so at comparatively short notice, especialy in the Crown
Court.

Place of safety pending admission to hospital

172 If the hospitd can admit the patient within 28 days of the court's sitting, but not immediatdly, the court
may make a hospital order and aso make an order under section 37(4) or 43A(5) for the patient to be
detained in a place of safety while waiting admisson to the hospita. "Place of safety’ is defined to include
any hospitd the managers of which are willing to receive the patient. In such a case, the doctor seeking a
bed should, if possible, secure an undertaking from another hospital (eg a hospital with beds set aside for
emergency cases) to accept the patient for the interim period. If there is difficulty in obtaining a bed, the
doctor may need to seek the help of the hedth authority. Section 45A(5) gives the Crown Court asimilar
power to direct that an offender be taken to and detained in a place of safety pending his admisson to
hospita under a hospital and limitation direction.

Courts power torequest Health Authoritiesfor information about hospital places

173 Section 39 places a duty on hedth authorities to respond to requests from courts for information
about hospitals which could admit a person in respect of whom the court is condgdering making a hospitd



order, or hospital and limitation direction. The court will not be obliged to go through the hedlth authority if
a placement can be arranged directly. If one of the doctors examining the patient is on the staff of the
hospitd to which admisson might be desirable there should be no need for such a request. There may
sometimes be doubt as to the patient's normal place of resdence or as to other factors which affect the
appropriate hospita for admission and in this case it will fdl to the hedth authority to advise the court. A
court requesting information should get in touch with the Regiond Mentd Hedlth Lead at the respective
Regiond Office of the NHS Executive for details of the relevant hedth authority contact.

Community care- need to consult social servicesauthorities

174 If the reporting doctors wish to recommend community care from the locd socia services authority
with or without guardianship, they should consult the local socid services authority for the offender's home
area. It will be for the locd socid services authority to inform the court whether it is prepared to provide
community care, including, if necessary, itsdlf acting as guardian; if a private guardian is proposed it will be
for the loca socid services authority to inform the court that it has gpproved the proposed guardian and to
send a gatement signed by him that heiswilling to act.

175 Under 39A a court may request the gppropriate locd socid services authority to inform it whether the
authority or another person gpproved by the authority is willing to receive the offender into guardianship
and, how the powers conferred by the guardianship could be used. The authority must comply with such a
request by the court.

Detention in a place of safety

176 If an order is made for a patient's detention in hospital as a place of safety under section 37(4) while
awaiting admission to the hospitd named in the hospitd order, he may be detained there for not more than
28 days. There are no provisions for discharge or leave of absence. If the patient escapes, section 138
dlows him to be retaken by the person who had his custody immediately before his escape or by a
congtable or by any member of gaff of, or person authorised in writing by the managers of the hospita

named in the hospital order. If the hospital order was not accompanied by a restriction order, he may not
be retaken after the time limits described in section 18(4) (see para 72). If the hospital order was
accompanied by a redtriction order, he may be retaken without limit of time. Section 50(4) provides in

effect that time ceases to run while ex-prisoner patients (who represent the mgjority of patients subject to
restrictions of fixed duration) are a large; or they remain liable to recapture indefinitely. If heis retaken,

the time during which he was absent does not count towards the 28 days for which he may be detained in

the place of safety.

177 Where it proves impossible to admit the patient to the hospita specified in the order within the 28 day
period, the hospital managers should refer the case back to the sentencing court in good time so that a
further order can be made to adlow a further 28 day period in which a bed may become available. The
Secretary of State (or the Secretary of State for Wales) may give directions for the patient's admission to
some other hospital if an emergency or some other specid reason prevents admission to the hospita
named in the hospital order.

Rights of appeal against conviction and sentence



178 All patients admitted to hospita on a hospita order will have certain rights of gpped either to the
Court of Apped (Crimind Divison) or to the Crown Court. A lesflet describing the rights of gpped and
the gpped procedure is available for the hospitals concerned (lesflet 12), so that they can advise any
patient who wishes to gpped of the procedure to be followed. If a patient gppeds from the decison of a
magidtrates court to the Crown Court he must be present in court when his gpped is heard. On the day of
the hearing, of which the hospital managers will be notified by the Crown Court, he should be taken to the
court with an escort. If the patient appedls to the Court of Apped, he will not necessarily have to appear
before the court, but if the court orders him to be present he should smilarly be taken with an escort. If
any patient who is required to appear before the court is, in the opinion of the responsible medica officer,
unfit to appear, the Crown Court or the Registrar of Criminal Appedls, as the case may be, should be
notified immediately. If on gpped the patient's conviction is quashed or another sentence is subgtituted for
the hospita order the authority for his detention in hospita |gpses automatically (but see para 160).

Effect of a hospital order without restrictionsor of a guardianship order

179 The effect of ahospital order is, firgt, to confer authority on a constable, an approved socia worker
or any other person directed by the court to convey the patient to the hospital specified in the order within
28 days and, second, to confer authority on the managers of the hospita to admit the patient within that
period and to detain him.

180 The effect of a guardianship order isto confer on the authority or person named in the order the same
powers as a guardianship application made and accepted under Part |1 of the Act.

181 A patient admitted to hospita under a hospital order without restrictions or placed under guardianship
by a guardianship order is treated essentidly the same as a patient admitted to hospital or placed under
guardianship under Part 11 of the Act. The necessary modifications to the provisons of Part |1 are made in
Part | of Schedule 1 to the Act. A maor difference between a Part |11 patient and one admitted under
Part Il is that the power of the patient's nearest relative to discharge him from hospita or guardianship
under section 23(2) does not gpply to Part |1l patients. A further difference is that a patient admitted
under a hospital order does not have the right to gpply to a Mental Hedlth Review Tribund until Sx months
after the date of the making of the order, if the order is renewed.

Effect of a hospital order with arestriction order

182 When a patient is admitted to hospital on a hospital order accompanied by a redtriction order he is
subject to the special restrictions and modifications set out in sections 41 and 42 of the Act.

183 The patient may not be given leave of absence or be transferred to another hospita (even if managed
by the same hospitd managers) or to guardianship or be discharged except with the Home Secretary's
consent, dthough a restricted patient can aso apply to be discharged by a Mental Hedlth Review Tribuna
(see para 244). Requests for consent to leave of absence, transfer or discharge should be sent to the
Home Office by the respongble medica officer or the managers. When consent to trandfer is given, the
document in which consent is given should be attached to the authority for transfer (form 24) and sent with
it to the receiving hospita, a copy being kept by the hospital which the patient is leaving.

184 The authority for detention does not expire while the restriction order is in force. It does not, for



instance, expire if a patient absents himsalf without leave and is not returned to hospital within the periods
mentioned in section 18; the patient may be returned to the hospital under that section a any time so long
as the redtriction order isin force. Similarly, the limit on leave of absence, a the end of which the authority
for detention expires under section 17, does not apply. The provisons for expiry and renewa under
section 20 dso do not gpply; nor do the provisions for reclassification under section 16.

185 It is, however, the duty of the responsble medica officer to kegp continudly under review the
auitability for discharge of dl patients who are subject to restriction on discharge, as of dl other patients,
and under section 41(6) he is obliged to report at least annualy to the Home Secretary on each restricted
patient in his care.  The initiative in seeking the Home Secretary's consent to discharge lies with the
responsible medica officer and the managers, and they should not hesitate to seek consent when they
congder the patient's condition warrants it. The Home Secretary may sometimes think it necessary, in
view of his specid responsbility for the protection of the public, to refuse or postpone his consent to
discharge, but he will rely on the hospita authorities to bring casesto his notice. Hospital managers should
not assume that consent to discharge will not be given before the end of the period named in a redtriction
order made for alimited time, Snce the Home Secretary has discretion to consent to discharge at any time.

186 In addition to his power to consent to discharge by the responsble medica officer or by the
managers, the Home Secretary is given power under section 42(2) to discharge patients subject to
restriction orders himsdlf. If the Home Secretary (or a Tribunal) discharges a patient the discharge may be
conditional or absolute. A patient who is conditionaly discharged may be recdled to hospitd by the Home
Secretary at any time during the currency of the restriction order. The conditions which the Home
Secretary would normaly think it gppropriate to atach to a conditiond discharge are that the patient
should livein aparticular household and be under the supervision of a psychiatrist and a responsible person
(usudly a probation officer or socid worker) who would undertake to submit reports to the Home
Secretary on the patient's progress from time to time and to inform the Home Secretary and the
responsible medicd officer if the patient's menta condition appeared to be deteriorating.

187 A redtriction order ceases to have effect at the end of any period named in the order by the court or
may be brought to an end at any time on the direction of the Home Secretary under section 42(1). When
this happens, section 41(5) provides that the patient is to be treated as though he had been admitted to
hospita in pursuance of a hospital order without a redtriction order made on the date on which the
restriction order ceased to have effect.

Effect of hospital and limitation direction

188 A hospital and limitation direction authorises a constable or any other person directed to do so by the
court to convey the patient to the hospital specified in the hospitd direction within a period of 28 days. If
within this period it appears to the Secretary of State that by reason of an emergency or other specid
circumstance, it is not practicable for the patient to be taken to the hospital specified in the hospita
direction, he may give directions for the patient's admission to some other hospital. The hospital managers
of the rlevant hospita are authorised to detain him there subject to the provisions of the Act.

189 A hospita direction has the same legal effect as atransfer direction made under section 47 of the Act,

and a limitation direction has the same legd effect as a restriction direction made under section 49 of the

Act. The effect of these sections is explained in paragraphs 168 and 195. Under section 45B of the Act

the patient's responsble medicd officer is required to report a least annudly to the Home Office on a
patient detained under a hospital direction and limitation direction.



Notification of hospital ordersand hospital directionsto the Home Office

190 When a patient is admitted to hospital under a hospital order, the hospita is asked to send to the
Home Office a copy of each order. This gpplies both to hospital orders made together with a restriction
order and to those made without, but not to interim hospital orders, place of safety orders, remands to
hospital or patients admitted by direction of the Home Secretary. However, if a patient origindly admitted
to hospita in one of the latter ways subsequently becomes subject to a hospita order, the hospitd should
notify the Home Office as if the patient were a new admisson. The hospita should aso notify the Home
Office of hospita and limitation directions. The address to which copies of hospital orders should be sent
is

Home Office

Research and Statistics Directorate
Offenders and Corrections Unit
Room 262

Queen Anne's Gate

London

SWI1H 9AT

Transfer to hospital of prisoners

191 Sections 47 to 53 make provisions for the trandfer on the direction of the Home Secretary from
prisons, remand centres and such inditutions to hospitals of people suffering from menta disorder.
Different considerations apply to sentenced prisoners from those which gpply to unsentenced prisoners
because of the need ultimately to bring the latter before a court or to resolve in some other way the
proceedings in which they are involved. There are further ditinctions between different categories of
unsentenced prisoners. Sections 47, 49 and 50 apply to sentenced prisoners. Sections 48, 49 and 51-53
apply to the various categories of unsentenced prisoners.

Sentenced prisoners

192 The power to transfer sentenced prisoners applies to any person serving a sentence of imprisonment
or other form of detention specified in section 47(5).

193 The power may be exercised only if:

a the Home Secretary is satisfied, by reports from at least two registered medica practitioners, one of
whom must be approved under section 12:

I that the prisoner is suffering from menta illness, psychopethic disorder, severe mentd
imparment or mental impairment; and

i. that the mentd disorder is of a nature or degree which makes it appropriate for the prisoner to
be detained in a hospital for medica trestment; and



jii. in the case of a prisoner suffering from psychopathic disorder or menta impairment, that such
treatment is likely to dleviate or prevent adeterioration of his condition; and

b. both medica reports describe the prisoner as suffering from the same form or one of the same forms
of disorder; and

c. the Home Secretary is of the opinion, having regard to the public interest and dl the circumstances,
that it is expedient to direct the prisoner's transfer.

194 If transfer to a hospitd is recommended, the hedlth authority for the patient's home area will be sent
copies of the medica reports and will be asked to say which hospita can admit the patient. In the case of
a prisoner suffering from mentd illiness, this will be done by the prison medicd officer at the same time as
he sends the report to the Home Office; the hedth authority should notify both the Home Office and the
prison which hospital will take the patient. In the case of prisoners suffering from other forms of menta
disorder, the gpproach to the hedth authority will be made by the Home Office itsdf after prdiminary
congderation of the reports; the notification of the vacancy should be sent to the Home Office. On being
informed that a vacancy is available, the Home Office will if satisfied thet it isright to do so issue atransfer
direction - ie awarrant directing the patient's transfer.

Sentenced prisoners- transfer directionswith or without restriction directions

195 A trandfer direction made under section 47 has the same effect as a hospital order made by a court
without an order redtricting discharge (see paras 179-181). Thedirectionisvalid for 14 days, after which
a fresh direction will be necessary if the patient has not been admitted to the hospita or mental nursing
home.

196 When giving atransfer direction in repect of a sentenced prisoner, the Home Secretary has discretion
aso to give aredtriction direction under section 49. This direction has the same effect as a restriction order
made by the court (see paras 182-187). When he makes a restriction direction the Home Secretary can
specify that the patient be admitted to a particular unit of the hospita in question.

197 A redriction direction ceases to have effect on the earliest date the person would have been released
from prison if he had not been transferred from hospital (section 50(3)). Hospitals will be notified at the
time of transfer of the date on which redtrictions will expire. But if a patient has been absent without leave
before that date the period of absence does not count towards the period of sentence. If any such patient
is absent without leave for more than 24 hours, the hospita should inform the Home Office of the absence
and when he returns to the hospitd. The Home Office will then advise the hospital of the effect on the
period of restriction.



198 Where both a transfer direction and arestriction direction are in force, the Home Secretary may direct
the patient's return to prison (or other pend indtitution) or discharge him from the hospitd on the same
terms on which he could be released from prison. Before he can return a patient to prison the Home
Secretary mugt firg be notified by the responsble medica officer or any other registered medica
practitioner or aMenta Hedth Review Tribund that the patient no longer requires treetment in hospital for
mental disorder or that no effective treatment for his disorder can be given in the hospital to which he has
been tranderred.  The respongble medica officer should notify the Home Office a once in writing if he
congders that a patient meets these criteria  If the Home Secretary decides that the patient should be
returned to a prison or other inditution he will issue a warrant directing the patient's removad from the
hospital under section 50 of the Act.

199 Theredriction on discharge on any patient transferred under section 47 may be terminated at any time
by the Home Secretary. When this is done, or when the period of redtriction indicated in the transfer
direction expires, the pogtion of the patient and his nearest relative will be as described in para 181. The
patient may dso be discharged from hogpitd with the consent of the Home Secretary and in certain
circumstances by a Mental Hedlth Review Tribuna (see para 253).

Other prisoners

200 The power to transfer prisoners other than those covered by section 47 appliesto

a.  dl other persons detained in a prison or remand centre, including

b. personsremanded in custody by amagistrates court, and

c. civil prisoners other than those covered by section 47, and

d. personsdetained under the Immigration Act 1971.

201 The power may be exercised only if the Home Secretary is satisfied by reports smilar to those
required under section 47 that:

a. the prisoner is suffering from mentd illness or severe mentd impairment; and

b. thementd illness or savere menta impairment is of a nature or degree which makes it appropriate for
the prisoner to be detained in hospital for medicd treetment; and

c. theprisoner isin urgent need of such trestment.

202 Aswith transfer directions given under section 47, both reports must describe the prisoner as suffering
from the same form or at least one of the same forms of mentd disorder, and the direction is valid for 14
days. The effect of the direction isthe same (see para 195). When giving atransfer direction in respect of
a prisoner in categories a and b. of paragraph 200 the Home Secretary must also give a redtriction
direction, and when giving atransfer direction in respect of a prisoner in categoriesc. and d. he may give
aredriction direction.



203 The consequences of atransfer direction given in repect of aprisoner in category a. of para 200 are
asfollows. The transfer direction will cease to have effect when the patient's case has been fully dedlt with
by the gppropriate court. Alternatively, if meanwhile the Home Secretary is notified by the responsible
medica officer, any other registered medical practitioner or aMentd Health Review Tribuna that:

i. the patient no longer requires treatment in hospital for mental disorder; or
ii. no effective treetment for his disorder can be given in the hospita to which he has been transferred,
the Home Secretary may direct the patient's return to prison (or other pend ingtitution).

204 Another adternative is that the court may order the patient to be returned to prison or released on ball
if it is satisfied on the written or ord evidence of the responsble medicd officer as to ether of the
conditionsin i, or ii above. Findly, if:

a. it appearsto the court that it isimpracticable or ingppropriate to bring the patient before it; and

b. the court is satisfied, on the written or ord evidence of at least two registered medica practitioners,
that the patient is suffering from mentd illness or severe menta imparment of a nature or degree which
makes it appropriate for the patient to be detained in a hospital for medical trestment,

the court may make a hospita order (with or without a regtriction order) in the patient's absence and, in the
case of aperson awaiting trid, without convicting him.

205 The consequences of atrangfer direction given in repect of a prisoner in category b. of para 200 are
as follows. The transfer direction will cease to have effect on the expiration of the period of remand to
which the prisoner was subject unless he is then committed in custody to the Crown Court. The prisoner
may be further remanded without being brought before the court, but only if he has gppeared before the
court in the previous six months, and if the prisoner is further remanded in custody the transfer direction will
continue in effect. Alternaivey, the magidrates court may terminate the transfer direction if satisfied, on
the written or ord evidence of the responsible medical officer, that the patient no longer requires trestment
in hospital for menta disorder or that no effective treetment can be given in the hospital to which he has
been transferred. The magistrates court may conduct committal proceedings in the absence of the patient,
if satisfied on the written or ord evidence of the responsible medicd officer that the patient is unfit to take
part in the proceedings and if the patient is legally represented; and if the patient is committed to the Crown
Court and the magigtrates court has not terminated the transfer direction on the grounds that the patient no
longer requires treatment, etc. the provisions of section 51 (see para 203) will goply.

206 The consequences of atransfer direction given in respect of a prisoner in categoriesc. or d. of para
200 are as follows. In dl cases the direction will cease to have effect on the expiry of the period during
which the prisoner would have been liable to be detained. However, in cases where a regtriction direction
has been given as well as the transfer direction, the Home Secretary may direct the patient's return to
prison if he is notified by the responsble medica officer, any other registered medica practitioner or a
Mental Hedth Review Tribund, that the patient no longer requires treetment in hospital for menta disorder
or that no effective treatment for his disorder can be given in the hospita to which he has been transferred.



Detention during Her Majesty's pleasure

207 Section 46 of the Act gpplies in the comparatively unusud circumstances where a serviceman is found
to be not guilty by reason of insanity or unfit to stand trid by a court-martial and ordered to be detained
'during Her Mgesty's pleasuré, i.e. indefinitely. It gives the Home Secretary power to direct the detention
of such a person in hospita (but not in a mental nursng home) as if subject to a hospitd order with
regtrictions.

Criminal Procedure (Insanity) Act 1964

208 Under the Crimina Procedure (Insanity) Act 1964 (as amended by the Crimina Procedure (Insanity
and Unfitness to Plead) Act 1991) a defendant before the Crown Court may be found either "not guilty by
reason of insanity’ or unfit to plead. In the event of ether of these findings the court has the following
sentencing options.

() an order (an "admission order") that the accused should be admitted to such hospitd as may be
specified by the Home Secretary. The court may also direct that the accused is treated as though
subject to a redtriction order made without limit of time or for a specified period. A direction that the
accused be trested as though subject to a redtriction order without limit of time must dways be made
where the offence charged is murder,

(i) aguardianship order made under section 37 of the Act;

(i) a supervison and trestment order, requiring the accused to co-operate with supervison by a socid
worker or a probation officer for a period of not more than two years and with trestment (for al or
part of that period) by a doctor; or

(iv) an order for the absolute discharge of the accused.

209 Where a court makes an admission order, the Home Secretary must specify the hospita in which the
person will be detained within two calendar months of the date of the order. The court may dso give
directions for the conveyance to the place of safety and for his detention there pending his admission to the
specified hospital within two month period.

210 The Home Secretary will normdly, on receiving notification of an admisson order from the court,
gpproach the rlevant Hedlth Authority explaining the circumstances and asking for a suitable hospita place
to be found (or the rlevant Specid Hedth Authority where a place in a high security hospita is consdered
gopropriate). Thiswill be a matter of consderable urgency as the statutory period of two months cannot
be extended. The Home Secretary is under an inescapable statutory obligation to specify a hospital, and in
the last resort is bound to do so even if a hospital's agreement to admit the patient has not first been
obtained. The specified hospitd is under a legd obligation to admit the patient. Where the court has
directed that a person who has been made the subject of an admission order should be treated as though
subject to arestriction order, the Home Secretary has the power to specify that the person be admitted to
aparticular unit of the specified hospitd.



211 Because a patient admitted to hospital under an admission order will not have been tried he may, if he
recovers sufficiently, be remitted to prison by warrant of the Home Secretary for this purpose. The generd
principle observed is that a person who has been accused of an offence ought, if possible, to be brought to
trid so that he may have an opportunity of having his guilt or innocence determined by a court. The Home
Secretary will consult the responsible medica officer about such a patient's fitness for trid during the firgt
sx months of detention, at the end of which period the patient's case, if he has not dready applied, will be
referred autometicaly to aMentd Health Review Tribuna for their consideration (see para 236).



Part 1V Consent to Treatment

Introduction

212 Part 1V (sections 56 - 64) is largely concerned with consent to trestment for mental disorder by
detained patients in NHS hospitals and menta nursing homes, but certain safeguardsin this part  of the Act
aso goply to informd patients. There are two leves of safeguards. The first leve applies to the most
serious trestments which require a patient's informed consent and an independent second medical opinion
(it is these safeguards which apply to informd patients). The second level gpplies to other serious
treatments which require a patient's consent or a second opinion. All these safeguards can however be set
asde where the need for treatment is urgent. The Act itsalf pecifies two treatments to which the different
levels of safeguards must be gpplied - ie psychosurgery which will require a patient's informed consent and
asecond opinion; and drug trestment for more than three months which will require the patient's consent or
a second opinion. The Act provides for other treatments to be specified in regulations or in the Code of
Practice (see paras 216, 220 and 280) which aso gives guidance in relation to the medica treatment of
mental disorder in general. Any treatment for menta disorder not specified in the Act, regulations or Code
of Practice (none has been specified in the Code) may be given without the patient's consent by or under
the direction of the responsible medicd officer, athough an attempt to obtain the patient's consent should
dways be made. Mentd Hedth Act Commisson guidance for responsble medicd officers on the
provisons of the Act governing consent to trestment and on the procedures to be followed when
conddering trestment are given in circular DDL(84)4. Further relevant information, including form
MHAC/1, is contained in the MHAC letter dated September 1984.

Patientsto whom Part 1V applies

213 Section 56 provides that this part of the Act gpplies, with certain exceptions, to al detained patients,
and extends to informa patients the provisons governing the most serious trestments requiring informed
consent and a second opinion. The exceptions are:

a patients detained by virtue of an emergency gpplication for assessment but for whom the second
medica recommendation has not yet been given or received (section 4);

b. inpatients detained for 72 hours on a report by their doctor (section 5(2)) or for up to six hours
under the nurse's holding power (section 5(4)); accused persons remanded to hospitd for areport on
their mental condition (section 35); offenders admitted to hospitd as a place of safety under a
direction made by the court for a period of up to 28 days following the making of a hospital order
(section 37(4)); persons suffering or believed to be suffering from mental disorder removed to a place
of safety by a warrant made under section 135 or found in a place to which the public have access
and removed to a place of safety under section 136 for up to 72 hours.

c. a patient who has been conditionally discharged under section 42(2), 73 or 74 and has not been
recaled to hospitd.



214 Patientsin categories (a) to (c) above are in the same postion as informa patients with regard to
treatment (except that they are not covered by section 57) and the common law applies.

Treatmentsto which Part IV applies

215 Part 1V gppliesto "any medica treatment .... for ... menta disorder' (section 63). In B v Croydon
Hedth Authority (1995) 1 All ER 683 the court held that those words include trestment to aleviate the
symptoms of the mental disorder aswell as treatment to remedly its underlying cause.

Treatment requiring consent and a second opinion

216 Only one treatment, psychosurgery, is specified in the Act as a treatment requiring consent and a
second opinion (section 57). Other trestments can be specified in regulations or in the Code of Practice.
One trestment is specified in regulation 16 - the surgical implantation of hormones for the purpose of
reducing mae sexud drive.

217 If it is thought dedrable to treat a patient with psychosurgery or any other treetment (or a series of
trestments - see para 222), specified for this section, the responsible medical officer® should seek the
consent of the patient in the normal way. If the patient is not considered to be capable of consent, or he
does not consent, he cannot be given the treatment. If the patient consents to the trestment and appears to
have understood the responsible medica officer's explanation of the nature, purposes and likely effects of
the treatment, the responsible medical officer should contact the Mentd Hedth Act Commission (see para
282-289 and Appendix 1). The Commission will send amedical practitioner gppointed by them, who may
be a medica member of the Commission, and two other gppointed persons who are not doctors to
congder the vdidity of the patient's consent. They must be alowed access to dl the patient's records,
including medica records and documents relating to his detention (if he is detained), and they must be
dlowed to interview, or in the case of the doctor examine, the patient in private if they wish (see sections
120, 121 and 129). Directions about giving access to persons gppointed by the Menta Hedth Act
Commission are contained in Circular HC(83)19.

218 If the appointed medicd practitioner, and the two other appointed persons, agree that the consent is
vaid they will jointly issue a certificate to the effect that the patient is cgpable of understanding the nature,
purpose and likely effects of the treatment in question and has consented to it (form 37 pat 1). This
certificate is not a subgtitute for a standard consent form which should be obtained. The gppointed medica
practitioner has aso to consder whether the trestment is gppropriate, and, if he is satisfied as to this, will
issue a certificate to the effect that, having regard to the likelihood of the trestment aleviating or preventing
adeterioration of the patient's condition, it should be given (form 37 part 11).

219 Before he issues this certificate the gppointed medica practitioner has an obligation (under section
57(3) of the Act) to consult anurse, and one other person (not a nurse or doctor, probably a psychologist,
socid worker or other therapist), who have been professondly concerned with the patient's treatment.

The responsble medica officer will need to provide the gppointed medica practitioner with the relevant

3 In this Part of the Act Responsible Medical Officer means the registered medical practitioner in charge of the patient's treatment.



documents and the names of professondls involved with the case. Arrangements should then be made for
the appointed medica practitioner to consult the professonas he wishes to approach. It is a requirement
that any certificate issued under this part of the Act must be retained with the patient's records so that they
can be inspected at any time by the Commission (see HC(83)19). These two certificates (which together
make up form 37) condtitute the authority for carrying out the trestment.

Treatment requiring consent or a second opinion

220 Section 58 applies to the adminigration of medicine for mental disorder if three months or more have
elgpsed since the medicine was firg given to the patient during a period of detention, and to any other
form of treatment for detained patients that may be specified in regulations. There can only be one three
month period for medication for mental disorder for the purposes of section 58 in any continuous period of
detention, including such a period during which detention under one section is immediately followed by
detention under another section. "Detention” for this purpose does not include detention under section 4,
5(2), 5(4), 35, 135 or 136. Subject to the provisons for urgent treatment under section 62 (see para 227)
section 58 gpplies to any adminigiration of ECT to any such detained patient (see regulation 16).

221 If apatient consentsto a treatment which comes under section 58, and which the responsible medica
officer has proposed and explained to the patient, the responsible medica officer (or a doctor gppointed
by the Commisson) must certify in writing thet the patient is cgpable of understanding the nature, purpose
and likely effect of the trestment and has consented to it. He must use form 38 for this purpose whether or
not he has dso used a standard consent form. If the patient does not consent to a treatment included
under this section, and the responsible medicd officer, having conddered the dternatives, continues to fed
that the patient needs that particular form of trestment, he should contact the Menta Hedth Act
Commisson. The Commisson will send an appointed medica practitioner to consult with two persons
professonaly concerned with the patient, one of whom must be a nurse and the other neither a nurse nor a
doctor, as well as the responsible medica officer, and give a second opinion (see para 217). Should the
gppointed medica practitioner agree that, having regard to the likdlihood of the treatment dleviating or
preventing a deterioration of the patient's condition, the treetment may be given. He or she will certify this
on form 39, dso indicating ether that the patient is not capable of understanding the nature, purpose and
likely effect of the treetment or that the patient has not consented to it.

Plan of treatment

222 Section 59 dtates that any consent or certificate obtained for the purposes of sections 57 or 58 can
relate to a plan of treetment which can involve one or more of the treatments specified under the same
section and can include atime scale for the adminigtration of the treatments. If a plan of treatment is being
conddered, the gppointed medica practitioner will consder the whole plan, and accept or rgect it as a
whole. However, it is hoped that there will be scope for discusson between the responsible medica
officer and the appointed doctor about details of the plan, so that a generdly sound plan need not be
rejected because of a minor disagreement.  An outline of the plan of treatment will gppear on the
certificate, and will, of course, be described in detall in the patient's medica records.



Withdrawing consent

223 Section 60 provides for a patient to withdraw his consent to any treatment which comes under section
57 or 58. If a patient withdraws his consent from any treatment or plan of trestment under these sections,
the remainder of the trestment must be considered as a separate treatment for the purposes of those
sections. This means that if a patient withdraws his consent to a section 57 treatment it must not be given,
or if aplan of trestment is in progress, the treetment must cease immediately unless one of the criteria for
urgent trestment described in para 227 is met. If a patient withdraws consent to a treatment or a plan of
treatment specified for section 58 the responsible medica officer must contact the Menta Hedlth Act
Commisson immediately so that the requirements of that section can be complied with. Agan, the
responsible medica officer must cease adminigtering the trestment unless section 62 applies.

Reporting to the Commission

224 Section 61 provides that where the appointed persons have issued certificates under section 57(2) or
58(3)(b) the responsible medica officer must give a report to the Commission on the treatment and the
patient's condition:

a.  when hereviews the authority for detention under section 20(3) (see para 96);

b. a any time the Commission requires him to do so.

Circular DDL(84)4 gives further information on Review of Treatment as does the Mental Hedth Act
Commission letter dated September 1984.

225 Inthe case of a patient subject to arestriction order or direction the report must be made:
a.  9Ix months after the date of the order or direction if the treatment was given in that period;

b. if the trestment is given more than six months after the date of the order or direction, the next time the
responsible medica officer makes areport under section 41(6) or 49(3) (see paras 185 and 189 );

c. a any timethe Commission requires him to do so.
Commission's power to order that treatment be discontinued

226 Section 61 taken with section 121(2) also provides that the Commisson may at any time give notice
to the responsible medica officer that a certificate given under section 57(2) or 58(3)(b) no longer applies
to the treatment or the plan of treatment after the date it specifies. After that date the responsible medica
officer will again have to go through the procedures set out in paras 216-221 before he can continue
treatment, unless the grounds for urgent treatment described in para 202 are met.

Urgent treatment

227 Section 62 describes the circumstances under which certain trestments that would otherwise fall
within section 57 or 58 may be given to a patient who does not consent or is not cgpable of giving consent,
without following the procedures set down by those sections. Any trestment may be given which is



immediately necessary to save the patient's life. Treatments for mental disorder will, of course, rarely come
into this category. Trestment of physcd disorder which is neither a symptom of the patient's disorder nor
acause of it, isnot covered by this Act, and the patient can only be treated under common law.

228 In addition to trestments for mental disorder immediately necessary to save life, other trestments that
may be given under section 62 are:

I. atrestment which isnot irreversible and isimmediately necessary to prevent a serious deterioration of the
patient's condition (a treatment is conddered to be irreversble if it has unfavourable irreversble
physical or psychologica consequences);

ii.a treetment which is not irreversble or hazardous and is immediately necessary to dleviate serious
auffering by the patient (a trestment is consdered to be hazardous if it entalls sgnificant physicd
hazard);

jii. a trestment which is not irreversble or hazardous, is immediately necessary, and represents the
minimum interference necessary, to prevent the patient from behaving violently or being a danger to
himsdf or to others.

229 A course of trestment or a plan of trestment may be continued, pending compliance with section 57
or 58 (for example, where a patient withdraws his consent) provided that the responsible medica officer
consders that the discontinuance of the treatment or the plan would cause serious suffering to the patient.

230 When treatment is given under section 62 that would, under norma circumstances fal under section
58, the responsible medica officer should immediately contact the Menta Hedth Act Commisson and
request a second opinion if that treatment isto continue.



Part V Mentad Hedth Review Tribunas

231 Each region in England is covered by a separate Mentd Hedth Review Tribunad (Menta Hedth
Review Tribund). A separate Tribuna covers the whole of Wales. There are five Tribuna offices, four of
which provide the adminigtrative support to the Tribunas in England; the other provides adminigrative
support for the Tribuna in Waes. Thelr addresses are set out a the end of this memorandum in Appendix
2. Further information is available from the Tribund offices.

Patients detained under Part 11 of the Act

Applications by patientsor their nearest relatives

232 Pdtients in hospitas, subject to guardianship or after-care under supervision and their nearest relatives

may apply to an Mental Hedlth Review Tribunal on the occasions set out below

Patient may apply

Nearest relative may
apply

Detained under In first 14 days of -

section 2 detention

Detained under In first 6 months of -

section 3 detention

Reclassified (section Infirst 28 days from Infirst 28 days from

16) being informed of being informed of
report by RMO report by RMO

Recelved into In first 6 months of -

guardianship guardianship

Transferred to In first 6 months of -

hospital from detention in hospita

guardianship

Detention or At any time in period

guardianship is for which detention or

renewed guardianship is

renewed



RMO barsrelative's
discharge (section
25)

Nearest relative
barred from acting as
such by Order of
County Court
(section 29)

Detention or guardianship
of patient who has
absconded is renewed
(section 21B)

Reclassfied (section 21B)
After-care under supervision
gpplication (section 25A)
Reclassified (section 25F)

After-care under supervision
renewed (section 25G )

233 In each case only one gpplication can be made in the period specified. This gpplication can be made
at any time during the period. An gpplication which is withdrawn before it has been determined does not

count for this purpose.

Patient may apply

At any timein period for
which detention or
guardianship is renewed

Infirgt 28 days of being
informed of report

Within 6 months of
gpplication being accepted

Infirst 28 days of being
informed of report

At any time during the
further period of after-care
under supervison

Hospital managers duty torefer casestoa Tribunal

234 Any Part 11 patient who has been detained for 6 months under section 3 or after being transferred
from guardianship under regulations made under section 19 and who has not applied for a Tribund or had
an gpplication made on his behaf by his nearest rdlative, or had his case referred by the Secretary of State,

must be referred to a Tribund by the hospital managers.

Nearest relative may
apply

Infirst 28 daysfrom
being informed of
report by RMO

In firgt 12 months of

Order and

subsequently oncein

each 12 month period

for which Order isin force.

Within firgt 6 months of
gpplication being accepted

Infirgt 28 days of being
informed of report

At any time during the
further period of after-care
under supervison



235 If the authority for detention is renewed, and the patient at that time has not had a Tribund for three
years or more, or, if he is under 16, for one year or more, the hospital managers must refer his case to a
Tribund.

Referral of cases by Secretary of State

236 The Secretary of State hasthe right to refer apatient to a Tribuna at any time.

Power s of the Tribunal

237 The Mental Hedlth Review Tribund has arange of options in relation to any patient whose case they
consder. They have the power to order discharge or delayed discharge from hospita or guardianship, or
may recommend leave of absence or transfer to another hospital. They also have the power to recommend
to the patient's respongible medicd officer that he makes an gpplication for after-care under supervison in
respect of the patient. If their recommendation is not complied with, they may reconvene and reconsider
the case afresh (R v Mental Hedlth Review Tribuna for Wales, ex p. Hempstock C.O.D. [1997] 443)

238 TheTribund must discharge a patient detained under section 2 if they are satisfied that he is not then
auffering from a menta disorder of a nature or degree which warrants his detention in hospital for
assessment (or for assessment followed by medicd treatment) for at least a limited period, or if his
detention is not judtified in the interests of his hedth or safety or for the protection of others.

239 The Tribund must discharge any other Part |1 patient if they are stisfied that he is not then suffering
from one of the four categories of mental disorder (see paras 7-12) of a nature or degree which makes
hospita treatment appropriate; or if his detention is not jugtified in the interests of his hedth or safety or for
the protection of others or - when the Tribund is congdering an application when the responsible medica
officer has barred the patient's discharge by his nearest relative under section 25 - if the patient, if released,
would not be likely to act in a manner dangerous to others or to himself.

240 The Tribund may discharge unrestricted patients in cases where the above criteria are not met (for
restricted patients see below). In determining whether or not to do this, section 72(2) directs that they
should congder, except for section 2 patients, the likelihood of medica trestment dleviating or preventing a
deterioration of the patient's condition and, in the case of mentaly ill or severdy mentaly impaired patients,
the likdihood of the patient, if discharged, being able to care for himsdf, obtain the care he needs, or guard
himsdf againg serious exploitation.

241 TheTribunad must discharge a patient from guardianship if satisfied that he is not suffering from one of
the four categories of menta disorder, or that it is not necessary in the interests of the welfare of the patient
or for the protection of others that he should remain under guardianship.

242 The Tribund has a generd discretion to discharge a patient who is subject to after-care under
supervison and must discharge the patient if they are satisfied that either the gpplication criteria or the
renewa criteriaare not complied with.



Patients detained under Part |11 of the Act
Applicationsin first 6 months of detention

243 Different consgderaions gpply to Part Il patients. Such patients have the right to apply to the
Tribund in the firg Sx months of detention only if they fdl into one of the following categories

a. patients placed under guardianship order;

b. patients origindly detained subject to a restriction order, who remain in hospita after its expiry as if
subject to a hospita order made on the date the restriction order expired;

c. patientsoriginaly detained under the Mental Health (Northern Ireland) Order 1986 and transferred to
ahospita in England or Waes under section 82,

d. patients origindly detained under menta hedth legidation in the Channd Idands or the Ide of Man
and trandferred to ahospita in England or Waes under that legidation;

e. patientsorigindly detained under the Mental Hedlth (Scotland) Act 1984 and trandferred to a hospital
in England or Waes under section 77 of that Act;

f.  patients admitted to hospita under an order made under section 5(1) of the Crimina Procedure
(Insanity) Act 1964 as subgtituted by section 3 of the Criminad Procedure (Insanity and Unfitness to
Plead) Act 1991,

0. patients admitted to hospital under sections 47 or 48;
h. patients admitted to hospital under an interim hospital order.

In the case of patients in categories a-f., the Sx months begins from the date of the order or transfer
direction: in the case of patientsin category g., from the date of the transfer direction

Hospital orders

244 Part 111 patients detained in hospita under a hospital order (with or without redtrictions) have no right
to apply in the first 6 months because their case will have been examined at the outset by a court which
must have considered medica evidence from two registered medica practitioners. These patients first
opportunity to apply to the Tribuna therefore arises in the second six months of detention (if detention is
renewed in the case of unredricted patients), and thereafter a annua intervals. These entitlements
correspond to the rights accruing on renewd of the authority for detention of Part 11 patients.

245 The nearest relative of a patient detained in hospita (other than a restricted patient) adso has the right
to apply to the Tribuna at these intervals. The nearest relative of a patient placed under a guardianship
order may apply at any time within the first 12 months and annually theresfter



Referral of case by the Home Secretary or hospital managers

246 If aPart |11 patient has not had a Tribuna for three years, his case must be referred to a Tribunad, by
the Home Secretary in the case of restricted patients, and the Hospital Managers in the case of other Part
Il patients. In addition, redricted patients admitted to hospital under section 5(1) of the Crimind
Procedure (Insanity) Act 1964 who do not exercise their right to apply to the Tribuna during the first six
months of detention (see para 211), or who withdraw any such gpplication, must have their case referred
to the Tribunal by the Home Secretary at the end of that period.

Conditionally discharged patients
247 Conditiondly discharged redtricted patients may aso gpply to the Tribund 12 months after discharge

and every 2 years thereafter and if such a patient is recalled to hospitd the Home Secretary mugt refer his
case to the Tribuna within one month of his being readmitted to hospital.

Power s of the Tribunal in respect of restricted patients
248 The Tribund's powers in respect of non-restricted Part |1l patients are the same as for Part 11

patients (see para 251), but they are different for restricted patients. Under section 73 of the 1983 Act a
Tribund must order the absolute discharge of a patient subject to aredtriction order if they are satisfied:

I.  that heisnot suffering from mentd illness, psychopathic disorder, savere mental impairment or mental
impairment or from any of those forms of disorder of a nature or degree which makes it gppropriate
for him to be liable to be detained in hospita for medicd treatment;
or

ii. thatitisnot necessary for the headlth or safety of the patient or for the protection of other persons that
he should receive such treatment;

and
iii. thatitisnot gppropriate for the patient to remain liable to be recaled to hospital for further treatment.

249 Under the same section the Tribuna must order the conditional discharge of a patient subject to a
redriction order if it is satisfied thet the patient should remain liable to recal, but:

I.  that heisnot suffering from mentd illness, psychopathic disorder, savere mental impairment or mental
impairment or from any of those forms of disorder of a nature or degree which makes it gppropriate
for him to be ligble to be detained in a hospital for medica treatment; or

ii. that itisnot necessary for the hedth or safety of the patient or the protection of other persons that he
should receive such trestment.



250 Where a Tribund decides to order the conditiond discharge of a patient it may defer itsfind direction
until the arrangements necessary for that purpose have been made. In practice, this means that the
Tribuna will expect the detaining hospitd to submit proposas for the patient's after-care for the Tribund's
goprovd. If the Tribund uses it power to defer it cannot reconvene to reconsider its origina decison that
the patient be conditionally discharged (Secretary of State for the Home Department v Oxford Regiond
Mental Hedth Review Tribund [1987] 3 All ER 8). It isunlawful for a Tribund to defer if the purpose of
the deferment is to secure the patient's admisson to another hospitd (Secretary of State for the Home
Department v Mentd Hedth Review Tribund for the Mersey Regiond Hedth Authority [1986] 3 All ER
233).

251 In the case of nonredtricted patients, Tribunas “shdl have regard to' the likelihood of medica
trestment dleviating or preventing a deterioration of the patient's condition. There is no equivdent of this
provison in relation to redtricted patients. The effect of this is thet dthough the Tribund must discharge if
the mental disorder is not of a nature or degree which makes medicd treatment appropriate (see para 5(g)
for definition of medica trestment) the patient's suitability to the trestment being provided in that hospita
forms no pat of the gatutory criteria which a Tribund will have to condder before authoriang the
discharge of a redtricted patient. The fact that a restricted patient's condition is not benefiting from the
treatment he is receiving does not automatically entitle him to be discharged.

252 In the case of redtricted patients the Tribund has no discretion to discharge the patient if the statutory
criteriafor discharge set out in paragraphs 238 and 239 are not fulfilled.

Special provisionsin respect of patients subject to arestriction direction

253 Petients subject to aredtriction direction (see paras 196-199) or a limitation direction (see para 189)
are lidble to resume sarving their sentence of imprisonment if they no longer require trestment in hospital.
Under these circumstances, the Tribuna cannot therefore authorise discharge in the norma way. Insteed,
it has to notify the Home Secretary if it finds that the patient could otherwise be conditiondly or absolutely
discharged, and may & the same time recommend that if the patient cannot be conditionaly discharged he
should continue to be detained in hospita rather than being returned to prison. In the case of a patient who
was originaly a remand prisoner or other prisoner transferred under section 48, the Home Secretary has
no discretion: unless the Tribuna has made a recommendation for the patient's detention in hospitd, he
must return the patient to prison. In the case of a sentenced prisoner, however, it may be that the Home
Secretary is able to agree to his discharge. The Home Secretary has 90 days from the date of notification
of the Tribund's finding in which to give notice that the patient may be discharged: if he does nat, the
patient must be returned to prison unless the Tribund has made a recommendation that in those
circumstances he should remain in hospitdl.

General powers and procedures of Tribunals

254 In any nonredtricted case beforeit, the Tribunal has power to reclassify the patient as suffering from a
different form of menta disorder. Conversdly, even if the gpplication was made under section 16 when the
patient is reclassfied, the Tribunad may direct discharge or one of the other options specified in the Act
(see para 237).



Tribunal Rules

255 The Lord Chancellor has made Rules of Procedure under section 78 - the Mentd Hedth Review
Tribund Rules 1983 (Statutory Instrument 1983 No 942). These impose various duties on the
“respong ble authority' - in the case of a patient detained in hospita, the managers, in the case of a patient
detained under guardianship, the local socia services authority, and in the case of a patient subject to after-
care under supervison, the hedth authority which has the duty under section 117 to provide after-care
sarvicesto the patient.

Application

256 The Tribund will send the responsible authority a copy of the gpplication, and ask them to submit a
gsatement giving certain information including a medica report by the responsible medicd officer (the form
of this Statement is set out in the Schedule to the Tribund Rules). The authority should inform the Tribuna
a onceif the patient has no right to apply - eg if he is not subject to detention under the Act and is free to
discharge himsdf. In dl other cases they should forward their statement as soon as possible, immediately
where there is an assessment application and in any case within three weeks. Where the applicant is a
restricted patient detained in hospitd the Home Secretary will aso provide a statement.  Where the
applicant is a conditionaly discharged patient, the Home Secretary will provide the whole statement. The
responsible authority or Home Secretary may ask, giving supporting reasons, thet part of the statement be
withheld from the patient (see Rules 6(4) and 12).

257 The Tribund has the power under the Rules to obtain any information they think necessary, including
the power to subpoena witnesses. The medical member of the Tribuna will in al cases be required to
examine the patient or take such other steps as he considers necessary to form an opinion on the patient's
mentd condition. In addition, any doctor authorised by the patient or gpplicant to the Tribund may
examine the patient in private and require any records relating to the patient's detention or treatment in
hospita to be produced for his inspection.

Legal Aid and Assistance

258 Legd assstance under the Green Form Scheme is available to help patients and other applicants with
limited means to obtain advice and assstance from a solicitor. Petients may aso be provided with legd
representation for the hearing under the Assstance By Way of Representation scheme which is available
regardless of means. Both hospitd managers and any member of gaff, including a socid worker, may
obtain advice from the Legd Aid Area Offices to assst those detained patients who have no access to
solicitors or legd advice. A ligt of Legd Aid Area Offices in England and Wales and the areas covered by
them isat Appendix 3.

259 The respongble authority may be represented by anyone they authorise for this purpose.  This will
normally be the responsible medicd officer who should be ready to answer any questions the Tribund may
have about the patient's suitability for discharge and his home circumstances. Other people, in particular
socid workers, may be brought in as witnesses when necessary. Legd representation is not usualy
necessary for the responsble authority.



Part VI Remova and return of Patients within the United Kingdom

260 Part VI of the Act provides powers under which certain categories of detained patients (not those
detained under section 35, 36 or 38), conditionally discharged patients and patients under guardianship
may be moved between England and Wales and other parts of the United Kingdom, the Channel Idands
and the Ide of Man, while remaining under detention or guardianship or continuing to be conditiondly
discharged; or may be retaken in those places when absent without leave from hospitals or indtitutions. It
aso provides powers for moving mentaly disordered patients who are nether British citizens nor
Commonwedth citizens with the right of abode here from hospitals in England and Wales to countries
abroad. Appendix 5 to this memorandum gives a brief resume of the procedures to be followed and the
corresponding provisonsin the Scotland and Northern Ireland mental heslth legidation.

Removal between England and Wales, Scotland, Northern Ireland, the Channd Idands and the
Isleof Man

261 If arrangements are made at the request of a patient or his relaives for him to go to another part of the
United Kingdom, the Channel Idands or the Ide of Man, and if it is not necessary to keep the authority for
detention in operation while he is being moved, he may be discharged before leaving, and enter hospitd or
guardianship on the other side of the border under the admission procedures of that country, either
compulsory or informa. On the other hand, if it is necessary to have powers of control over the patient
while on the journey and immediady on ariva in the other country, the procedures described in sections
80 to 85 may be used. These sections define the categories of patients who may be moved without a
break in the powers of detention or guardianship and how they are to be treated as regards powers of
detention, guardianship, and discharge after arriving in the receiving country.

Removal from England and Wales

262 The suggestion that a patient should be moved from a hospitd in England and Waes may originate
from the patient himself or his rdatives or friends or from the hospital or other authority in whose care heis.

Preiminary enquiries about arrangements for his care in the other country should be made before an
approach is made to the Secretary of State whose authority for the removal is required under the relevant
section of the Act. The views of the person exercising the functions of the nearest rdative should if
possible be ascertained and reported to the Secretary of State whenever it is desired to remove a patient
under section 80 or 81.



Removal to England and Wales

263 When a patient who is detained under the equivalent of Part Il of the Act is moved to England or
Wales under section 82 or section 77 of the Mental Hedlth (Scotland) Act 1984 or under a corresponding
provison of Channel 1dands or Ide of Man legidation, he is to be treated on arriva as though admitted to
hospita on an gpplication made under sections 2 or 3 of the Act, or as though received into guardianship
under sections 7 and 8. He will have a right of gpplication to a Mentd Hedlth Review Tribuna under
section 66(1) within 6 months of his transfer. The written authority for remova given by the gppropriate
authority at the patient's place of origin will be sent to the recelving hospital or guardian, and to the loca
socid services authority if it is not the guardian and should be kept as the document authorising the patient's
detention or guardianship in England and Waes. With it should be kept the record of the date of arrival at
the hospital or other place where he isto reside, which is required by regulation 11. The managers of the
hospital should, if reasonably practicable, inform the patient's nearest relaive, if any, of the admisson or
guardianship.

264 The authority for detention or guardianship will expire if not renewed at the end of 6 months from that
date under section 20 and all the other relevant provisions of Part |1 of the Act aso apply. section 92(3)
and regulation 11 require the responsible medica officer (or nominated medical attendant) to record the
form of mentd disorder from which the patient is suffering, in accordance with the dassficaions
recognised under the Act in England and Wales, on form 32 as soon as possible after hisarrivd. In cases
of reception into the guardianship of a person other than aloca socid services authority, the date of arriva
is to be natified by the guardian to the responsble loca socid services authority, as well as the other
naotifications required under regulation 12. He must dso inform the nearest reladive, if any, as soon as
reasonably practicable, of the patient's reception into guardianship.

265 When a patient who is moved to England and Waes under the provisons described in the previous
paragraph was before removad trested as subject to a hospital order with or without a restriction order, he
isto be treated on arriva as though admitted under the equivaent provison of Part 111 of the Act. Under
section 69(2)(a) such a patient has a right of application to the Mental Health Review Tribunal
within the first 6 months, unlike most other Part 111 patients. regulation 11 requires the responsible medica
officer to record the patient's menta classification on his ariva (if he is not subject to redtriction on
discharge) or (if he is 0 subject) when the restriction ceases to have effect.

266 When a redtricted patient who has been conditionally discharged in Northern Irdland, the Channel
Idands, the Ide of Man or Scotland under the equivaent of section 42 or 73 is moved to England and
Wales under section 82A or 85A, or under section 77A of the Mental Health (Scotland) Act 1984, heis
to be treated on arriva asif he were arestricted patient who had been conditiondly discharged on the date
of the trandfer. He will have aright of gpplication to aMenta Health Review Tribuna under section 75, 12
months after the date of transfer.



Removal of mentally ill aliens

267 Section 86 of the Mental Hedlth Act empowers the Home Secretary to authorise the removad to any
country abroad of a person who is nether a British citizen nor a Commonwedth citizen with the right of
abode in the United Kingdom, who is receiving in-patient trestment for mental disorder n England and
Waes or Northern Irdland and who is detained pursuant to an application for admission for trestment, a
hospital order or an order or direction having the same effect as a hospital order. The Home Secretary
must be satisfied that proper arrangements have been made for the patient's care or treatment in the
country to which he is to be moved, and the proposal must have the approval of a Mental Health
Review Tribunal. In such cases the Home Secretary will exercise his discretionary power to refer the
patient to a Tribuna. The Tribuna will be asked for advice whether remova would be in the best interests
of the patient and whether proper arrangements have been made for his care or treatment.

268 Proposdsfor the remova of such a person from a hospita or mental nursing home should be made in
thefirgt place to the Home Office (Mentd Health Unit, Queen Anne's Gate, London SW1H 9AT). Details
should be given of any arrangements which have been or could be made for the patient's care and
trestment in the recaiving country. The Home Office will, in consultation with the Department of Hedlth,
decide whether authority under section 86 should be issued or whether the patient should be repatriated
under other powers. Application to the Home Office will not be necessary if the patient, whether or not
accompanied by an escort, is ale and willing to trave without powers of detention, and suiteble
arrangements have been made.

269 The types of casesin which it might be appropriate to propose repatriation include:
a.  those where repatriation would be in the person's interest;

b. those where the person has been in hospita in this country for a condgderable period (6 months or
more), where there is little prospect of a subgtantid improvement in his condition and where
repatriation would not be detrimental to him.

270 Normdly when a patient is removed from England and Wales under section 86 the authority for his
detention ceases to have effect forthwith. But where the patient is subject to a hospita order together with
aredriction order, they will remain in force so that they will apply to the patient if he should return before
they would otherwise have expired.

Retaking of patients

271 Sections 87 and 89 permit patients who are absent without leave from mentad hospitas or inditutions
in Northern Ireland, the Channel Idands or the Ide of Man to be retaken if found in England and Wales.
Equivalent provison in respect of patients from Scotland is made by section 84 of the Menta Hedth
(Scotland) Act 1984. The persons authorised to retake such patients are approved socia workers or
congtables in England and Waes, who may be asked to co-operate with the Scottish, Northern Ireland, or
Idand authorities in such cases. Section 88 permits patients from England and Wales to be retaken in
Scotland, Northern Ireland, the Channd I1dands or the Ide of Man as mentioned in para 75 of this
memorandum. All these provisons are subject to any time limits which gpply to the retaking of patients in
the country from which the patient is absent.



272 Sections 87, 88 and 89 do not gpply to patients under guardianship. The powers of guardians are in
abeyance while a patient is not in the part of the United Kingdom in which the guardianship is in force.
They revive if the paient returns while the authority for guardianship is il in force, ie if it has not lgpsed
under sections 18, 20 to 21B, or 22, or been discharged under section 23.



Part VIII Miscellaneous functions of loca authorities and the Secretary of State

Approved social workers

273 Section 114(1) requires a locd socid services authority to gppoint a sufficient number of approved
socid workers to carry out the functions given to them by the Act. Section 114(2) provides that nobody
can be appointed as an approved socia worker unless the local socid services authority has gpproved him
as having appropriate competence in dedling with people who are suffering from menta disorder. In
gppointing people as gpproved socid workers, the loca socid services authority must have regard to the
directions issued by the Secretary of State in circular LAC (86) 15 (Welsh Office Circular 51/86) (section
114(3)).

Vigting patients

274 Locd authorities have a duty to arrange visits to certain patients in hospitd or nurang homes whether
or not the patients concerned are being treated for menta disorder (section 116). Loca authorities must
aso take such other stepsin relation to these patients while they are in a hospital or nursing home as would
be expected to be taken by the patient's parents. This section applies to:

a achild or young person who is in the care of alocd authority by virtue of a care order within the
meaning of the Children Act 1989, or in respect of whom the rights and powers of a parent are
vested in alocal authority by virtue of section 16 of the Socia Work (Scotland) Act 1968.

b. aperson who is subject to the guardianship of aloca socid services authority under the 1983 Act
(see paras 38-43) or the Mental Health (Scotland) Act 1984.

c. aperson the functions of whose nearest relative under the 1983 Act or the Mental Hedlth (Scotland)
Act 1984 are for the time being trandferred to aloca socid services authority (see para 107-112).

After-care

275 Section 117 reinforces the duty which dready exists under other legidation for hedth and socid

sarvices authorities (in co-operation with relevant voluntary agencies) to provide after-care. It pinpoints

three specific groups of detained patients whose discharge from hospitd is to be followed by the provision

of after-care services for aslong asthey are needed:

a.  personswho have been detained under section 3;

b. personswho have been admitted to hospitd in pursuance of a hospita order under section 37,



c. personswho have been admitted to hospital in pursuance of a hospitd direction under section 45A or
atransfer direction under section 47 or 48.

276 Guidance on the discharge of mentally disordered people and their continuing care in the community is
contained in Hedlth Service Guiddine (94)27 (Loca Authority Socid Services Letter (94)4).

277 An after-care form which is desgned to be used for dl patients discharged from psychiatric in-patient
treatment, including those subject to section 117, was sent to relevant agencies by the Department of
Hedlth in February 1995.

Code of Practice

278 Section 118 requires the Secretary of State to prepare, publish and from time to time revise, a Code
of Practice. The Code must include:

a.  guidancein relation to compulsory admissons to hospitals and mental nursang homes under the Act;
b. guidancein reaion to guardianship and after-care under supervision under the Act;
C. guidancein relation to the medica trestment of patients suffering from menta disorder.

279 The Menta Hedth Act Commission is responsible for submitting proposas for revisons to the Code.

In particular they may want to propose revisons to it when developments in professond practice, or
particular issues where guidance is needed, have come to their atention. It will be noted that (c) is not
confined to the treetment of detained patients. The Code does not have the force of law, but everyone
involved in the care of mentdly disordered patients, induding trestment in the community, should have
regard to it whenever it isrelevant. Failure to do so could be evidence of bad practice.

280 Section 118(2) provides that the Code of Practice shdl specify forms of medicd treatment which give
rise to specia concern and should therefore only be given with consent and a second opinion (see para
216-219). Any forms of treatment specified in the Code would be in addition to those specified in the
regulations made under section 57(1) (regulation 16), and the forms of trestment so specified should be
treated as section 57 treatments. To date no such treatments have been specified in the Code.

281 The Secretary of State must consult bodies which appear to him to be concerned before he revises
the Code of Practice. Any revison of the Code is subject to the approval of Parliament (section 118(3)
and (4)).

The Mental Health Act Commission

282 The Mental Hedth Act Commission has been set up as a specid hedth authority by the Secretary of
Sate, and like other hedth authorities it has to comply with directions from him, but otherwise it is
independent in the performance of its functions, and in the advice it offers. Section 121(2) requires that the
Secretary of State must direct the Commission to carry out certain functions listed there (see below). The
Commission has been designated by an Order in Council under section 109(d) of the NHS Act 1977 as
an authority subject to the Hedlth Service Commissioner's jurisdiction.



283 The Secretary of State for Hedlth and the Secretary of State for Wales are responsible for making
gppointments to the Commisson. The membership of the Commission includes lawyers, nurses,
psychologigts, socid workers, lay people and doctors. The members of the Commission together have a
wide range of experience and knowledge of the issues involved in the compulsory admission and medical
treatment of menta patients.

284 The functions which the Secretary of State has directed the Commission to perform on his behaf are:

a.  gopointing medica practitioners and other for the purposes of the Consent to Treatment provisons
(see paras 217-218 and 221). These gppointed people may include Commissioners but there may
be some who are not on the Commission,

b. carying out the function described in section 61 (the review of trestment given only after a second
opinion has been obtained) (see para 224);

c. carying out the functions described in section 120 (the vigting of patients and investigation of
complaints) (see paras 290-293).

285 The Commission is aso required by the Act to:
a.  produce areport every two years,

b. review the decison to withhold a postal packet if an gpplication is made to it to do so (section 121(7)
and see para 313).

286 The Commission, under the guidance of its Management Board, also produces written guidance on
issues reating to the adminigtration of the Act and, in accordance with its Establishment Order in 1983,
prepares proposals for the Code of Practice.

287 The Commission can dso be directed by the Secretary d State, after consultation, to look at any
matter relaing to the care and treatment of patients not detained under the Act (section 121(4)). The
Code of Practice (see above) doesin any case cover trestment for mental disorder in general.

288 The Commission's functions are quite separate from those of Mental Heath Review Tribunas (see
Part V) which determine whether a patient should continue to be detained. The Commission has no power
to discharge a patient.

289 The Orders and regulations concerning the functions, establishment, and conditution of the
Commission are the Mentd Health Act Commission regulations 1983 (Statutory Instrument 1983 No 8%4
(as amended by SI 1990 No 1331 and SI 1995 No 2630)), the Menta Health Act Commission
(Egtablishment and Congtitution) Order 1983 (Statutory Instrument 1983 No 892), The Hedth Service
Commissioner for England (Menta Health Act Commission) Order 1983 (Statutory Instrument 1983 No
1114) and The Mentd Hedth (Amendment) Act 1982 (Commencement No 1) Order 1983 (Statutory
Instrument 1983 No 890 (c 24)).



Thegeneral protection of detained patients

290 Section 120 confers certain duties on the Secretary of State in connection with the generd protection
of detained patients. Section 121 provides that those duties are to be carried out by the Menta Hedlth
Act Commisson. Accordingly section 120(1) requires the Commission to keep under review the exercise
of the powers conferred by the Act in relation to the detention of patients. The Commission is adso

required to make arrangements for persons authorised by it to vidt and interview in private patients
detained in hospitals and mental nursing homes. The authorised persons may aso investigate any complaint

which a detained patient thinks has not been dedt with satisfactorily by the hospita managers or any other

complaint concerning the use of powers given by the Act. The Commisson can investigate a complaint

made by an ex-patient which he does not fed has been satisfactorily dedt with by the managers as long as
it relates to a period of detention under the Act or any complaint made by a rdative or friend of a patient,

or by another person, in relation to that patient or ex-patient. Where such a complaint is made by a
Member of Parliament the Commission are required to inform him of the results of any investigation carried

out.

291 The Commission will direct any problems the detained patients have to the hospita managers or to
other gppropriate channels, but is aso able to take up any matters where patients fed their grievance has
not been resolved satisfactorily. The Commission does not replace or duplicate the work of other
individuals and bodies who are able to help patients with their problems, for example hospital managers,
Community Hedth Councils, voluntary organisations, Members of Parliament and the Hedth Service
Commissioner. Persons carrying out an investigation on behdf of the Commission can discontinue it if they
congder it right to do so (for example because it would be more suitably investigated by the Hedlth Service
Commissioner), but will try to ensure that detained patients are helped with particular problems by the
most appropriate person or body (section 120(2)).

292 Any person authorised by the Commission has the right of access to detained patients and their
records at any reasonable time. In the case of menta nursing homes this is achieved by virtue of section
120(4). In the case of NHS hospitds this is achieved by the direction issued by the Secretary of State,
notified in circular HC(83)19, which dso ensures that this happens in Specia Hospitals.  Authorised
persons may vigt, interview, and in the case of medicd practitioners examine, in privae, any detained
patient. They may aso require the production of and inspect any records relating to the detention or
treatment of a detained patient (including admission documents, medica notes, records of seclusion €tc).

293 As wdl as looking at individud patients complaints, the Commisson aso reviews the way n which
the powers of detention are being exercised and monitors the working of the consent to treatment
provisons. Members of the Commission will regularly visit every hospital or menta nursing home where a
patient is detained, with more frequent vidts to Specid Hospitdls. Commissioners will usudly be able and
willing to give notice of ther intention to vigt a hospitd or menta nursing home, but they do not have to,
and on occasons may prefer to vist unannounced. It is an offence under section 129 to refuse an
authorised person access to a patient or to records, or in any way obdruct him in carying out his
functions.



High Security Hospitals

294 High security, or "specia hospitals’, are required to be provided by the Secretary of State for Hedlth
under section 4 of the Nationa Hedlth Service Act 1977. There are three such hospitals: Broadmoor,
Rampton and Ashworth. Three specid health authorities have been established to manage these hospitals;
see the Ashworth, Broadmoor and Rampton Hospitd's (Establishment and Constitution) Order 1996 (Sl
1996 No 488). By virtue of regulation 2 of the Ashworth, Broadmoor and Rampton (Functions and
Membership) regulations 1996 (S 1996 No 489) each of these authorities is directed to exercise on
behdf of the Secretary of State his functions under the 1983 Act as "the managers' of the relevant hospitd.
The high security hospitas provide the same range of therapeutic services as generd psychiatric hospitals
but they are intended by virtue of the Nationd Health Service Act 1977 for the trestment of patients who
are detained under the Mental Hedlth Act and who, in the opinion of the Secretary of State, require this
treatment under speciad security because of their dangerous, violent or crimina propengties. The regimes
of care and observation are such that they can only be justified when the highest leve of security is required
and no lesser degree of security would provide a reasonable safeguard to the public.



Part X Miscellaneous and supplementary provisions

Informal and emergency admissions

295 Informa admission should be the norma mode of admission to hospital, and should be used whenever
a patient enters voluntarily (see section 131 and L v Bournewood Community and Mentad Hedth NHS
Trust [1998] All ER ). If compulsory detention becomes necessary in the case of an informal patient
section 5 can be invoked (see paras 25-29).

296 The attention of Hedth Authorities is drawn to the fact that section 140 places a statutory duty on
them to notify local socid services authorities, wholly or partly in their area, of hospitds which have
arrangements for admitting emergencies. This duty will be met if the Hedth Authority makes arrangements
for socid services authorities to be kept aware of psychiatric catchment areas for particular hospitals within
the Region, with suitable notes explaining, for example, where the catchment area for dderly patients
differs from that for younger patients. (Hedth Authorities must dso provide the courts with information
about hospita placesif requested. Seeparal73.)

The duty of hospital manager sto provide information

297 Sections 132 and 133 place a duty upon hospital managers to provide certain information to detained
patients and their nearest relaives. Section 132(1) places a duty on hospital and menta nursng home
managers to take such steps as are practicable to ensure that a detained patient understands:

a.  which section of the Act for the time being authorises his detention and the effects of that section;
b. hisright to gpply to a Menta Hedth Review Tribund (if gpplicable).

This information must be given as soon as practicable after the commencement of the patient's detention
and as soon as practicable after a different section of the Act is used to authorise his detention. In practice
this will mean that the patient will have to be told immediately if he is detained for 72 hours or less. When
the responsble medicd officer, nurse or other professond gives this information to the patient he should be
as helpful as possible, and try to explain to the patient any points he does not appear to understand. He
should aso hand the patient the written statement required by section 132(1) and (3) (see para 300).

298 Section 132(2) places a further duty on hospital managers to take such steps as are practicable to

ensure that a detained patient understands the effect, so far asit is rlevant to him, of the following sections
of the Act:

a sections 23, 25 and 66(1)(g) which ded with the power of the responsible medica officer, the
hospitd managers and the nearest rdlative to discharge him (see paras 102-105);

b. Part IV of the Act which deals with consent to trestment (see paras 212-230);



c. section 118 which deds with the Code of Practice (see paras 278-281);
d. section 120 which dedswith the generd protection of patients (see para 290-293);
e. section 134 which deals with patients correspondence (see para 303-311);

299 In particular the intention is that the patient should understand the means by which his detention can be
ended and the various safeguards from which he benefits including those concerning consent to trestment.
The patient should aso be told about any legd aid schemes which could help him obtain representation for
a Menta Hedth Review Tribund. Transferred patients should be told about any speciad Menta Hedlth
Review Tribund rights.

300 The information required under sections 132(1) and 132(2) must be given both oraly and in writing,
and the information given in writing must, except where the patient otherwise requests, be given to the
nearest relative within a reasonable time.  Ledflets, containing the minimum information to be given to the
patient, are published by the Department of Hedth in order to assigt the hospital managers fulfil ther
reponsibilities under the Act (see Appendix 4).

301 When a patient is discharged from detention, or the authority for his detention expires, this fact should
be made clear to him, whether he wishesto leave hospitad or to Stay on as an informal patient.

Duty of managersto inform nearest relative of discharge

302 Section 133 requires that where a patient is to be discharged from detention other than by an order of
the nearest relative, the person (if any) appearing to be the nearest relative should be informed, within 7
days if practicable, of the patient's discharge, unless the patient or the relative has asked that such
information should not be given.

Patients correspondence

303 Section 134 provides power for detained patients incoming or out-going mail to be ingpected and
withheld. There are no redtrictions on informal patients correspondence. A "postal packet’ has the same
meaning in section 134 as it does in the Pogt Office Act 1953 which is. aletter, postcard, reply postcard,
newspaper, printed packet or parcel and every packet or article transmissible by post (which includes a
telegram).’

304 A postd packet addressed by any detained patient may be withheld from the Pogt Office if the person
to whom it is addressed has asked that he should receive no correspondence from that patient (section
134(1)(a)). A request from a person that correspondence addressed to him by the patient should be
withheld must be in writing, and must be given to the hospital managers, the responsible medica officer or
the Secretary of State. Any power to withhold a postal packet in that section gpplies also to any item
contained in a postal packet. |If appropriate, an item from a packet can be withheld and the rest of the
packet forwarded to the addressee (see section 134(4)).

305 Section 134(1)(b) applies only to Broadmoor, Ashworth and Rampton Hospitals and provides that a
posta packet can be withheld from the Post Office if it is likely to cause distress to the person to whom it
is addressed or to any other person who is not on the staff of the hospital or to cause danger to any



person. It isintended that this power should be used to withhold for example, threstening letters, letters to
victims of crime, or dangerous objects. Section 132(2) dso applies only to Broadmoor, Ashworth and
Rampton Hospitals. It alows the managers of these hospitals (or a member of staff gppointed by them) to
withhold a postd packet from a patient if they believe it is necessary to do so in the interests of the safety
of the patient or for the protection of other persons.

306 Section 134(3) modifies the powers mentioned in paragraph 305 above so that postal packets cannot
be withheld if they are addressed to a patient by or on behaf of certain people or bodies, or if sent by the
patient to those people or bodies.

The people or bodies concerned are:

a  any Government Minister or Member of Parliament;

b. the Master or any other officer of the Court of Protection or any of the Lord Chancdllor's Visitors,

c. the Parliamentary Commissioner, the Hedlth Service Commissoner for England or for Wales or a
Locad Commissioner;

d. aMentd Hedth Review Tribund;

e. aHedth Authority, specid hedlth authority, local socid services authority, Community Heglth Council
or probation committee;

f. the managers of the hospital where the patient is detained;

g thepaient'slegd adviser (if legdly qudified and ingtructed by the patient to act for him);

h.  the European Commisson of Human Rights or the European Court of Human Rights.

307 The managers of a hospital, or a person agppointed by them, may inspect or open any postal packet to
see Whether it is one to which sections 134(1) and (2) apply and if so, whether it or anything contained in
it, should be withheld. In hospitals other than specid hospitals it will not be necessary to open
correspondence, only to look at the address. In speciad hospitals it may be necessary to open both

outgoing and incoming letters to determine whether section 134(1) or (2) apply. (Postd packets should
only be opened when there is a sugpicion that these sections do apply.)

Procedure for ingpecting correspondence

308 Regulation 17 describes the procedure which should be followed if a postal packet is inspected and
opened. Inspection aone does not have to be recorded: this includes cases where the contents can be
read without opening (e in the case of a postcard). If a packet is opened but nothing is withheld, the
person who opened the packet must place anotice in the packet stating:

a. that the packet has been opened and inspected;

b. tha nothing has been withhdd;



c. hisname and the name of the hospitd.

309 Where apogstd packet or item contained in it is withheld, arecord must be made in aregister kept for
the purpose by the person who withheld it of:

a. thefact that the package or item in it has been withhdld;
b. thedate and the grounds on which it was withheld;

c. thename of the gppointed person who withheld it;

d. adescription of the item withheld.

If anything in a packet iswithheld, but the package is dlowed to go on to the addressee, a notice should be
placed in the packet stating:

a. tha the packet has been opened and inspected and an item withheld;
b. thegrounds on which the item has been withheld;

c. thename of the gppointed person who withheld it;

d. adescription of the item withheld;

e. theeffect of sub-sections 7 and 8 of section 121.

((b) and (€) do not apply in section 134(i)(a) cases)

310 Where awhole posta packet is withheld, the addressee must be sent a notice stating (b), (c), (d) and
(e) above and the fact that the packet has been withheld. Any item withheld must be kept safe for aperiod
of 9x months after which it should, if practicable, be returned to the sender. The police should be informed
if adangerousitem iswithheld.

Mental Health Act Commission's power to review a decison to withhold post

311 Section 121(7) gives the Mentd Hedth Act Commission power to review any decison to withhold a
postal packet under sections 134(1)(b) or (2) provided an application to review such a decison is made
within 9x months of the receipt of the written notice. The applicant should provide the Commisson with a
copy of the written notice. In the case of outgoing mail it is only the specia hospita patient who may
apply, but in the case of incoming mail, the specid hospita patient or the sender may apply. When
reviewing a decison to withhold a posta packet the Commisson may inspect documents and evidence
(including the withheld item) which it reasonably requires. The Commission has the power to release the
withheld item to the addressee (section 121(8)).



Managers power to appoint staff to inspect post

312 The managers of a hospitd can gppoint such staff or categories of gaff as they think fit to ingpect and
withhold post. It is expected that the decison to withhold post would be made in consultation with the
responsible medica officer.

Assistance from the policeto retake patients or to remove them to a place of safety

313 The police are included among the people authorised to retake patients who are absent without leave
from the hospitd where they are liable to be detained or from the place where they are required by their
guardian to live (section 18). They are o included among the people authorised by sections 137 and
138 to retake patients who escape while being conveyed from one place to another, or who escape from a
place of safety or custody under the Act.

314 Section 135 provides powers of entry to premises on a magistrate's warrant, based on information
supplied to obtain access to a patient in the circumstances described in section 135(1)(a) and (b). Section
135(4) requires that when a constable executes a warrant under subsection (1) he must be accompanied
by a doctor and an gpproved sociad worker. The doctor will be able to advise whether the patient should
be removed to a place of safety pending an application under Part 11 of the Act. A place of sdfety is
defined as resdentiad accommodation provided by a locd socid services authority (under Part 111 of the
National Assgtance Act 1948) a hospitd, police gation, mental nursng home, resdentia home for
mentaly disordered people or any other suitable place where the occupier is willing temporarily to receive
the patient.

315 If the patient is removed to a place of safety he may be kept there for not more than 72 hours while
other arrangements are made. Only in exceptiona circumstances should a police station be used as a
place of safety. If apolice gtation is used, the patient should remain there for no longer than a few hours
while an approved socid worker makes the necessary arrangements for his remova e sewhere, ether
informaly or under Part |1 of the Act.

316 Section 135(2) provides for the issue of a warrant to take or retake a patient who has escaped or
who is absent without leave. When a constable executes the warrant he may be accompanied by a doctor
or any other person who is aready authorised to retake the patient. The person who is authorised to
retake the patient should normally accompany the constable and then take the patient direct to the hospital
or place where heisrequired to live.

317 The police aso have the power under section 136 to remove to a place of safety a person whom they
find in a place to which the public have access who appears to be suffering from mentd disorder and to be
in immediate need of care or control in his own interests or for the protection of others. The person can be
detained in the place of safety (as defined in section 135(6)) for up to 72 hours so that he can be examined
by a doctor and interviewed by an approved socid worker in order that any necessary arrangements can
be made for his trestment or care.



Detention of M Psand Membersof the House of Lords

318 Section 141(1) provides that when a member of the House of Commonsis detained under the Act on
the ground that he is suffering from mentd illness the following bodies or persons al have a duty to inform
the Speaker of the House of Commons at the Palace of Westmingter, London SW1 that the detention of
that MP has been authorised:

a. thecourt, authority or person who made the order or application for detention;
b. theregistered medica practitioners making the medical recommendations,
c. themanagersof the hospital or mental nursing home or other place where the MP is detained.

319 There is no smilar provison in the Act for members of the House of Lords but House of Lords
Standing Order 77 requires a court or authority ordering the imprisonment or restraint of a member of the
House of Lords to give written notice to the Clerk of the Parliaments. Where a member of the House of
Lordsis detained under the Act, the managers of the hospital or mental nursing home where that member is
detained should inform the Clerk of the Parliaments, House of Lords, SW1 in writing of the section of the
Act under which that member is detained and the date of his detention. The Clerk should aso be informed
when the member of the House of Lords is discharged or given leave of absence, or if he absents himslf
without leave. Where the member of the House of Lords is sent from a court or transferred from prison,
the court or prison will have informed the Clerk of the Parliaments but when that member is discharged or
given leave of aisence, or if he abisents himsdf from the hospitd or nurang home without leave, it will be
for the managers to inform the Clerk.

Protection for actsdonein pursuance of the Act

320 Section 139 gives protection againg litigation to persons acting in pursuance of the Act or any
regulations or rules made under the Act so long as the act in question was not done in bad faith or without
reasonable care. The section aso covers acts purporting to be done in pursuance of the Act, and acts
done under other legidation relating to the Court of Protection. Crimina proceedings againgt staff require
the consent of the Director of Public Prosecutions and civil proceedings require the consent of the High
Court. Section 139 does not apply to proceedings againgt the Secretary of State or againgt a Hedth
Authority, a Specid Hedth Authority or aNHS trust.



Appendix 1
Address of Mental Health Act Commission Office

Menta Hedth Act Commisson
Maid Marian House

56 Hounds Gate

Nottingham NG1 6BG

Tel: 0115 943 7100
Fax: 0115 943 7101



Appendix 2

Addresses of the Mental Health Review Tribunals and the areas they will cover with effect from 1
August 1998 when the Mental Health Review Tribunals (Regions) Order comes into force

Nottingham Mental Review Tribuna Secretariat This office covers:

Spur A Block 5 East Midlands and Northern Region.
Government Buildings Rampton Hospital.

Chdfont Drive

Western Boulevard

Nottingham NG8 3RZ

Tel: 0115 929 4222
Fax: 0115 942 8303

Liverpool Mental Hedlth Review Tribuna Secretariat
Cressington House

249 St Mary's Road

Garston

Liverpool L19 ONF

Tel: 0151 494 0095
Fax: 0151 427 0133

his office covers:

West Midlands and the North
West Region.

Ashworth Hospital

London South Mental Health Review Tribund Secretariat
Hinchley Wood

Block 3, Crown Offices

Kingston-By-Pass Road

Surbiton

Surrey KT6 50N

Tel: 0181 268 4520
Fax: 0181 268 4532

This office cover:
South and West Region
Broadmoor Hospital

London North Mentd Hedth Review Tribund Secretariat
Canons Park

Government Buildings

Honeypot Lane

Stanmore

Middlesex HA7 1AY

Tel: 0171972 3734
Fax: 0171 972 3731

This office covers:
Central and Anglia Region



Welsh Mentd Hedth Review Tribuna Secretariat This office covers:
4th Foor Wales

Crown Building

Cathays Park

Cardiff CF1 3NQ

Tel: 01222 825328
Fax: 01222 825671






