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JUDGMENT
MR JUSTICE COLERIDGE:

1. This is the final hearing of proceedings under Part 8 of the CPR.  They concern MP, a 29 year old man with a mild learning disability.  The parties to the proceedings are  L B H; MP’s own mother,  GP (who I shall refer to from now onwards as ‘the Mother’ for ease of identification), and MP himself (who is and throughout has been represented by the Official Solicitor, his solicitor).

2. The proceedings are for declarations relating to the arrangements for MP’s future care, in circumstances where all the parties to the proceedings now agree that he lacks capacity to make such decisions for himself.  It is indeed plain on the unchallenged evidence of Dr Hall (a Consultant Psychiatrist instructed jointly by the Local Authority and the Official Solicitor) that he does indeed presently lack capacity, although his mental state has improved so markedly since this process began that he is now expressing views himself as to his future care and management, which views are obviously of very considerable significance in any decision-making that is done for him by the Court.

3. Both the Local Authority and the Official Solicitor support MP remaining where he is in his present care home and also the care plan which it is now proposed should be put in place and which is in the papers.  The matters of real contention now relate to where MP should live and what contact he should have with his mother.  The Mother wants MP returned to her care today.  If, of course, that was to happen, the issues of contact would evaporate.

4. I should say that MP himself is aware of these proceedings and I am informed that, on a previous occasion at an earlier interim hearing, he in fact attended such a hearing.  He has indicated that he does wish to be in attendance today.

5. There is a small residual issue about whether or not the arrangements as now put forward by the Local Authority constitute a deprivation of MP’s liberty.  The Local Authority and the Official Solicitor maintain that, as things currently stand, MP is not deprived of his liberty.  The Counsel for the Mother maintains that, on the contrary, the constraints on his movement or potential constraints on his movement would constitute such a deprivation and, accordingly, I will need to deal with that in any Order I make.

6. Both MPand his mother are Polish, having come to this country in 2003.  The full background to these Applications is most helpfully and indeed fully set out by both the Claimant in the Position Statement produced by Ms Grange on behalf of the Local Authority and also in the Official Solicitor’s Second Statement which was filed in these proceedings.  The Official Solicitor also sets out a full summary (from paragraph 11 onwards) in his Second Statement the full course of these proceedings since they have been on foot.

7. It is only necessary, for the purposes of setting out the background, to refer to the Particulars of Claim in the Claim Form, which is contained in the bundle at page AA1.  I shall, for the sake of completeness, read the first few paragraphs of paragraph 4.  They read as follows:

“4.1
MP arrived in the United Kingdom in November 2003 and has lived with his mother at all times subsequent to his arrival.  Whilst the Claimant has been unable to carry out full assessments on MP because his mother has obstructed the assessment process, the Claimant understands that he may suffer from a learning disability.”  I pause there to reflect that that has now been confirmed.

“4.2
Between December 2005 and July 2007 MP and GP (that is to say, his mother) lived in a one bedroom studio flat at 82 N Road,.  It was during this time that MP first came to the attention of the Police.  An assessment was carried out of the living conditions at N Road, which identified that MP was left alone locked in his room whilst his mother was out at work.  He had a bucket in which to urinate and defecate, which was only emptied when GP returned from work.  He was assessed as suffering from neglect.

4.3
In July 2007 MP and GP were evicted from N Road because the rent had not been paid.  They are now living in a two-bedroom accommodation at a hostel for homeless people.”  I pause there to reflect that the Mother is still living in that hostel.

“4.4
MP shares one bedroom with his mother.  The bed in the other room is covered with unpacked bags.  The Claimant understands that GP has told MP that should he go out, leaving the bags unattended, their belongings with be stolen.  The level of hygiene in the accommodation is unsatisfactory.
4.5
MP is left alone all day.  He sits behind the bedroom door on a small stool, some times half-naked.  The Claimant understands that he sits in a hunched position much of day, only moving or stretching when he goes to the bathroom, such that his feet ache and appears swollen on occasion.  He does not cook; rather his mother prepares a small pot full of tea for him to have as breakfast and lunch, which the Claimant understands he some times has with bread.  His mother brings back pizza or leftovers from work but does not cook.

4.6 In addition to the self-reported problems with his feet reported above, MP also has serious dental problems.  He has indicated that his teeth are hurting and he finds it difficult to eat.  The Claimant understands that the only person MP has talked to in recent months, apart from his mother, is [A S] (a community resources worker employed by the Claimant), who visited him once weekly until MP ceased to answer the door on the 12th February 2008 for reasons that the Claimant does not at present know.

4.7 The Claimant understands that MP gained significant benefit from this support.  During the course of the visits he indicated that he would wish to go out into the community to make friends and that he would like to meet people of his own age so that he could have someone to talk to.

4.8 As detailed in the Witness Statement of CM, GP has consistently refused to participate in assessment procedures relating to MP and has been aggressive towards social workers employed by the Claimant.  She indicated at a meeting held in January 2008 that she did not want any assistance from the Claimant’s Social Services Department, that she would both find her own accommodation and a dentist to provide urgent treatment for her son.  The Claimant does not understand that either of these steps has been taken.


4.9
As set out at paragraph 48 of the Witness Statement of CM], the view of the professionals who have visited MP and GP is that:  (1) MP is wholly dependent on his mother, whose attitude and beliefs influence his ability to make decisions; and (2) he appears frightened and will not talk or answer questions when his mother is present or, at most, will only say what he is told to say by GP.

4.10 The Claimant has developed a care plan to provide appropriate support and services to MP in the event the Court grants the declarations sought.”

That is a summary of the grounds and background and relevant facts that lead to these proceedings being instituted on the 22nd May 2008.

8. Picking up the history from the date when the proceedings began, they began without notice to the Mother when the matter first came before the Court, the Official Solicitor having consented to act and instructed Counsel as advocate to the Court.  On the 29th May 2008 an Order was made allowing the instruction of Dr Hall (the Consultant Psychiatrist, to whom I have already made mention) and he was instructed to prepare the first report.  At that stage the Court authorised MP’s removal only in the event that he consented.

9. Matters moved on when, on the 17th June 2008, the case came before Mrs Justice Macur and an extensive Order was made.  It is to be found at page AA12 of the trial bundle.  Again, this hearing was without notice to the Mother.  By this time the Court had the evidence from Dr Hall and also the evidence of CM and an action plan prepared for MP’s removal.

10. The Court decided at that stage that MP indeed did lack capacity to decide whether to litigate; to decide where he wished to live; to decide as to what contact he had with professionals; to decide as to social contact, including with his mother; to decide as to his social care needs and whether he needed dental treatment.  The Court further declared that it was lawful for MP to be moved forthwith to G L the local authority care home and to remain there in such accommodation as was provided by the Local Authority.

11. For the purposes of moving MP, it was declared lawful for the Local Authority and the Metropolitan Police to enter the accommodation where he and the Mother were living and to use restraint and/or reasonable force by suitably trained professionals employed by LBH or the Police to move MP to a vehicle to be used to transport him and to ensure that he did not leave the vehicle, pending its arrival at GL.

12. The Order also provided that the minimum degree of restraint or force possible to achieve his removal should be used and the Court went on to declare that it was lawful and in MP’s best interests to be cared for at G L until the Court considered the matter further.  Arrangements for contact between MP and his mother was to be at the discretion of the Local Authority and, finally, injunctions were granted forbidding the Mother from preventing or attempting to prevent Michael being removed from the accommodation and from GL.

13. MP was indeed removed on the 30th June 2008 from his then home with his mother.  The circumstances of that removal are fully set out in the Official Solicitor’s First Statement, which deals with the factual matters.  The circumstances and the method of removal of MP from his home by the Police has been an aspect of these proceedings which has troubled both the Local Authority and the Official Solicitor.  As I have indicated, the Official Solicitor sets out the position in the First Statement that he made.

14. It is said that the Police employed unnecessary force to remove MP from his then accommodation.  It is apparent that he was handcuffed and that the Police attended in considerable numbers and in riot gear.  At an earlier stage in this hearing it was thought that it might be necessary to carry out some kind of investigation into this aspect of the case.  It is plain that the removal has been a central feature in the thinking of the Mother and, as Mr Marsh points out, it has to some extent coloured her approach to the case since that time, although I do not think it is the whole story.

15. At page D56 in the bundle the Police, in accordance with an Order which I made last July, have produced a response to the concerns.  At the end of the day, I indicated at the outset of this hearing that I was not prepared, for a variety of reasons, to carry out an enquiry into the manner of his removal.  Part of the reason for that is that I am certain that this hearing is not the right place for any such enquiry.

16. Accordingly, at the start of hearing yesterday, the Police were represented by Counsel on the basis that they intended to ensure that any such enquiry into the circumstances should not take place without their input.  However, as a result of discussion with all Counsel yesterday, this aspect of the matter has proceeded consensually or largely consensually and I will return to the manner in which it is proposed to deal with this at the end of this Judgment.

17. So returning to the current position on the ground, MP is now living at a small supervised residential care home called G L.  He is apparently happy living there and apparently expresses repeatedly a wish to remain living there and not return to live with his mother.  His physical and psychological health have improved markedly since he has been there.  His attitude to contact at present is at best ambivalent and at worst hostile.  He often says (so the evidence shows), following contact visits which have taken place recently, that he does not wish to see his mother anymore at all.  However, that, of course, cannot necessarily be taken at its face value.

18. There is a care plan (at page A199 in the papers) that shows that it is proposed that he should continue to live at G L for at least another six months and maybe a little longer and that, if all goes well, he should then move to a one bedroom flat of his own, in circumstances where there will be more or less 24 hour constant monitoring arrangements.  In that way he will have yet more independence than he has at present.

19. The Mother’s position is that these proceedings are the culmination largely of a conspiracy to remove MP from her care and that she is more than up to the task of providing for him in every respect.  The evidence in support of the Local Authority’s claim is contained in many detailed statements and reports from the witnesses who have been involved in this matter from the start.  It is also contained in reports from the experts instructed by the Local Authority and the Official Solicitor, in particular Dr Hall and the independent social worker, Mr Sinclair.

20. Once again, there is a very full and helpful summary of the evidence in the Official Solicitor’s Second Statement.  I do not propose to repeat it all here.  I have read the statements with great care and I have their contents fully in mind.  I have also heard orally from Mr Sinclair himself (the independent social worker), Dr Hall (the Consultant Psychiatrist), Mr PM (the Manager of the G L care home where MP is presently living) and from Ms CM(who has been MP’s Care Manager for a considerable time).  I have also had a lengthy statement filed by the Mother herself and I have heard orally from her today as well.  All parties have filed written Position Statements in support of their cases.

21. It is a constant theme, both of the written and oral evidence from the Local Authority and their witnesses and the professionals, that the Mother has refused every reasonable offer of help which has been given to her and has displayed a continually aggressive and belligerent attitude towards anyone who has been involved in MP’s care.  It is plain that she heavily resents the intrusion of the Local Authority and I think it is also plain that she will not co-operate with them and she has not co-operated with them in the past, whatever she may now say.

22. She is also unable to acknowledge any improvement in MP’s condition at the home since last June, despite the fact that there is much independent evidence which supports the improvements that he has made.  It is, similarly, a constant theme now that MP is saying that he wants to stay where he is and to have no or the minimum contact with his mother.  Both Dr Hall and Mr Sinclair are very clear that MP should not be pressurised into more contact than he wants because, although they both acknowledge that it is important for MP to have contact with his only relative in this country, excessive pressuring of him to do so will in fact be likely to be counterproductive.

23. I do not think that MP is currently finding contact a very positive experience and part of that problem is caused by the fact that the Mother regularly creates difficulties during the contact sessions themselves.  The Mother is, as I say, deeply suspicious and finds it very hard to co-operate.  So far as the Mother’s case and evidence is concerned, as I have indicated, I have read her lengthy statement more than once and, I hope, with care.  Her case is that if only she had been provided with proper housing and support services from an early stage, including dental services, this situation need not have arisen.

24. Accordingly, she says if proper facilities were now made available, all would be fine.  She denies completely that she has been offered help in the past.  She also denies that MP was kept under anything that could amount to lock and key or that he was required, because of the lack of clothing, to sit half-naked or live a restricted life with her.  She sets out in her statement that they lived a more or less normal life, although she plainly was concerned about the possibility of her belongings being stolen from her accommodation.  She places all the problems which she has suffered at the door of Local Authority but, as I say, at the root of her complaints is the one that her accommodation is the cause of the trouble.

25. She is, justifiably, very upset by the method of MP’s removal from her home and this has, undoubtedly, coloured her approach to future co-operation with the Local Authority, as Mr Marsh has emphasised on her behalf.  She says, today in oral evidence, that the only reason that MP does not want to come and live with her now is that he is under the influence of drugs which have been administered to him.  She is convinced that, as she puts it, people are trying to poison her son.

26. Her evidence, I am bound to say, is characterised and heavily influenced by a large dose of paranoia and suspicion of all those in authority and involved in this matter and I am afraid she does have a complete lack of insight into the help that MP needs and has needed in the past.  So far as contact problems are concerned, if there are any, she says they are entirely down to the way in which that contact has been managed and nothing else.

27. So far as the legal principles surrounding this claim are concerned, they are now of course governed largely by sections 1 to 4 of the Mental Capacity Act 2005, and Counsel again have very helpfully summarised that in their arguments.  So far as the question of what is in MP’s best interests is concerned, the fundamental test for any Orders that I make, that approach is now well understood and involves the production, notionally at least, of a balance sheet to weigh up  the pros and cons of any proposal that is put forward.  However, it is plain in the statute that MP’s views themselves are of particular importance and I would say, particularly so, where his disability is now not that severe and he has expressed himself forcefully and often on the matters in question.

28. I turn to consider then the findings which I propose to make based upon the evidence and the submissions:

28.1. Firstly, MP is indeed suffering from a learning disability and other forms of psychological impairment, such that he lacks capacity to make decisions about the matters to which these proceedings are directed.

28.2. Secondly, this is much more than a case about the lack of physical and material means to manage MP.  I am quite satisfied, on the evidence, that MP’s psychological needs were not being met by his mother either.  Although the Mother no doubt did her best as she perceived it, MP was living a very confined and restricted existence both physically and emotionally and psychologically in his mother care.  I find that he plainly was neglected and the evidence relating to the state of his teeth is a particularly clear example of that neglect.  His teeth had deteriorated to an appalling extent.  The reality also was, as I find that, taken overall (as Ms CM pointed out in evidence), he was, in truth, prevented from leaving his accommodation.  Not in the sense that he was locked up but in the sense that, overall, he felt unable to leave the home.

28.3. Thirdly, I am satisfied that the Mother has consistently refused to co-operate with offers of help from the Local Authority.  Those offers of help were designed to enable the shortcomings in her care arrangements to be addressed and indeed to help her in a large number of other areas where she was not functioning as well as she could have.

28.4. Fourthly, his development and improvement at G L has been indeed remarkable.  By every measure he has improved beyond recognition.  He now expresses the hope that he will soon have his own home, his own job and a girlfriend.  None of these aspirations are as fanciful as they might at first sight here appeared, but there is no doubt that he will require considerable assistance and further support if he is to attain them or any of them.

28.5. Fifthly, he presently is able to socialise with a small group of other occupants of the home and he comes and goes to and from and within the home as he pleases.

28.6. Sixthly, MP’s views, as I have outlined them to be, are to be given the fullest weight in this decision-making.

28.7. Seventhly, the Local Authority do not themselves presently regard themselves as authorised to keep MP at G L against his will.  If he (that is to say, MP) wished to leave, for example, to return to his mother, the Local Authority have indicated (particularly in the latest version of the draft Order which they seek) that they would regard themselves as being in a position where they would require further authorisation, either under the Mental Capacity Act or from the Court itself.

When I take that, together with the evidence of consent which I find is now plentiful in relation to where MP should live, I find that the present arrangements do not constitute a deprivation of his liberty as matters currently stand.  I have been very helpfully reminded by Counsel of Mr Justice Munby’s seminal decision in JE v DE, Surrey County Council & EW, a case concerning a married couple and the circumstances in which a husband was or was not able to return to live with his wife.  That case sets out (particularly at paragraph 77) the principles which are properly to be applied to these issues and, in particular, emphasises the need to identify what Mr Justice Munby describes as the objective element and the subjective element.

I am satisfied that in this case, particularly given the matters set out by Ms Grange in her Position Statement both in relation to the objective test and the subjective test, that there is no deprivation of liberty as defined.  As I say, I am particularly influenced in relation to that by the twin factors of the clear current evidence of MP’s own views and desire to remain living where he is, combined with the Local Authority’s plain statement that they do not regard themselves as in a position to prevent MPfrom leaving and returning to live with his mother should he wish to do so, without further authority.

Ms Grange has made it plain that, as things currently stand, the Local Authority would use their influence to seek to persuade MP not to leave the home but, if they fail to do so, their next step would be an urgent Application to the Court for further authorisation.  Accordingly, as I say, I find that, on the basis of the facts of this case presently, there is no deprivation of his liberty.  That is a position propounded by the Local Authority and supported by the Official Solicitor.

28.8. Eighthly, I have no hesitation in finding that, overall, it is in MP’s best interests to remain living at G L.  Apart from any other factor, the Mother at the moment has no reasonable alternative accommodation to offer.

28.9. Ninthly, so far as contact is concerned, this requires the most careful and sensitive of handling.  It is clearly in MP’s best interests to see his mother but MPmust not be pressurised, much less forced, to see his mother.  However, he should certainly be encouraged to do so.  The current proposal for contact on a more or less two-weekly basis seems to me, on the evidence that I have been given, the best arrangement under the circumstances.  But it should be kept under constant review in the sense that, if MP becomes resistant even to that level of contact, adjustments may have to be made.  Equally, however, if an improvement can be brought about in the Mother’s demeanour and relationship both with the staff and with MP so that contact can be increased, that would be in everyone’s interests, particularly MP’s.

28.10. Tenthly, the Mother has a very important part to play in MP’s life.  She would significantly enhance her prospects of improving her role if she obtained some help and support to understand his predicament and to understand why and how the current situation has developed in the way that it has.  There is no doubt that she feels constantly threatened and she misunderstands the process and indeed the aims and motives of the Local Authority.  There is no doubt also that matters are not improved by her poor knowledge of English – this must make the process even more confusing for her than it plainly is at present.

29. Those are the findings that I make.  As I have indicated, I have not investigated the circumstances or method of MP’s removal from the Mother’s care last June and I decline to do so.  There was plainly a disagreement as to what was appropriate and it is plain, on any examination of the evidence, that there was a lack of agreement as to how the actual removal should be achieved in a way which involved the minimum force whilst ensuring that the Police, were not put in a position where the safety of their officers was jeopardised.

30. As I have indicated, some discussion during the course of this hearing has taken place between the Local Authority and the Official Solicitor and the Police representative and, as a result and to avoid as far as practical this kind of situation arising in another or similar case where the Police are asked to assist in this very difficult area, a document has been drawn up which is consented to by all the parties to this claim.  The Police have been shown a copy.  Counsel for the Police, who attended this afternoon, has indicated that the Police do not themselves think there is any particular need for any further direction or advice from the Court in relation to these matters but, in the end, on behalf of the Police takes a neutral stance.

31. I think that minimal guidance would be helpful in those small number of cases where this situation arises, that is to say, where someone lacking capacity or under a disability requires to be removed from premises with the help of the Police.  The form of words has been formulated overnight.  It is in this form, and I quote:  “In the event that it is expected that the assistance of the Police may be required to effect or assist with the removal of a vulnerable/ incapacitated adult (“P”) which the Court is being asked to authorise, the following steps should generally be taken:

(1)
the Local Authority/NHS body/other organisation/person (the Applicant) applying to  the Court for an authorisation to remove P should, in advance of the hearing of the Application, discuss and, where possible, agree with the Police the way in which it is intended that the removal will be effected, to include, where applicable, the extent to which it is expected that restraint and/or force may be used and the nature of any restraint (for example, handcuffs) that may be used;
(2)
the Applicant should ensure that information about the way in which it is intended that removal will be effected is provided to the Court and to the litigation friend (in cases where a person has been invited and/or appointed to act as P’s litigation friend) before the Court authorises removal.  In particular, the Court and the litigation friend should be informed whether there is agreement between the Applicant and the Police and, if there is not, about the nature and extent of any disagreement;

(3) where the Applicant and the Police do not agree about how removal should be effected, the Court should give consideration to inviting/directing the Police to attend the hearing of the Application so that the Court can, where appropriate, determine how it considers removal should be effected and/or ensure that any authorisation for removal is given on a fully informed basis.”

32. I endorse the form of that guidance and, having consulted the President of the Family Division and Court of Protection, I am authorised to say that he also approves it.  In my judgment, had such guidance been in existence prior to Michael’s removal last June, it is much less likely that matters would have developed in the way that they did.  It is plain, as I say, that one way or another there was a breakdown of communication between the various agencies and that led to the removal in the manner I have described.

33. Without expressing a view one way or the other as to the correctness of the manner which was adopted by the Police, I am quite sure, that before it was everybody involved should have been fully aware of how the removal was to be effected.  Because of the lack of unanimity in that respect, difficulties have arisen and continued in this unfortunate case which might otherwise have been avoided.

34. Accordingly, I shall make those findings and I shall make an Order in the form currently put before me by the Local Authority with, I think, the agreement of the Official Solicitor, subject of course to any fine tuning to the draft which I am invited to consider.

****
MS GRANGE:  My Lord, this is one matter the Official Solicitor drew to my attention, which is that there is no liberty to apply at the moment in the Order that I handed up and there probably ought to be.

MR JUSTICE COLERIDGE:  Certainly – I think it is implicit.

MS GRANGE:  So I will add that in-

MR JUSTICE COLERIDGE:  For the avoidance of doubt.

MS GRANGE:  -and then I can email it back to the Court.

MR JUSTICE COLERIDGE:  Yes.  And it also follows I think, as in the past, that these Orders must be translated into Polish so that Ms P can understand them, insofar as anybody can a Court Order.

MS GRANGE:  My Lord, thank you.  My Lord, in the event that the President is content to make those observations, would Your Lordship’s clerk be so kind as to let us know.

MR JUSTICE COLERIDGE:  Well, I think we will have to have a transcript of the Judgment, wouldn’t we?

MS GRANGE:  Yes, precisely for that…

MR JUSTICE COLERIDGE:  I will approve the obtaining of a transcript of the Judgment, to be paid by everybody (in three parts split between the three paying bodies, all of them public I think) and, in the process of checking it, I will make sure that the President sees what I have said.

MS GRANGE:  My Lord, thank you.

MR MARSH:  My Lord, one further matter – if necessary, for there to be a detailed assessment…

MR JUSTICE COLERIDGE:  Of course.  Mr Marsh, thank you very much for your help and thank you, everybody, for your help.

****

PAGE  
3
Exigent Group Limited

www.exigent-global.com


