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HIS HONOUR JUDGE PELLING QC SITTING AS A JUDGE OF THE HIGH COURT
HH Judge Pelling QC: 

Introduction
1. This is the hearing of an application by the applicant made pursuant to s.282(1)(a)  alternatively s.375(1) of the Insolvency Act 1986 (“IA”) for an order annulling alternatively rescinding the bankruptcy order made against her on 29th August 2008 on the Petition of the second respondents (“HMRC”). Although the Petition was originally presented to, and the bankruptcy order was made by, the High Court, the proceedings were transferred thereafter to the Blackpool County Court. This application was transferred to the High Court, Chancery Division, Manchester District Registry by an Order made on 3rd December 2009 by District Judge Bryce sitting at Blackpool County Court. 

2. The applications are made on the basis that either the applicant lacked relevant capacity on 2nd May 2008 (in relation to the purported service upon her by HMRC of a Statutory Demand) and/or during the period between 8th July and 29th August 2008 (in relation to the purported service by HMRC on the applicant of a bankruptcy Petition and hearing of that Petition) or that in serving the Statutory Demand and/or the Petition and/or inviting the Court to make a bankruptcy order HMRC acted in unlawful breach of the duties HMRC owed to the applicant under the Disability Discrimination Act 1995 (“DDA”). These applications are opposed by HMRC on both jurisdictional and substantive grounds. The trustee maintains a neutral stance in relation to the application subject to her fees and expenses being met. 
3. In the event that I decide either to annul or rescind the bankruptcy order there is a further and equally hard fought dispute as to who should be responsible for the trustee’s fees and expenses. This has become a major issue because the total sum said to be required to settle the costs of the bankruptcy down to the 13th September 2010 is £380,000 odd [4/475] and I was told that those costs have increased substantially since then.  In the event that there is an annulment or rescission, the trustee maintains that she ought to be paid by either the applicant or HMRC. HMRC maintains that the costs ought to be borne by the applicant whilst also maintaining that the sums that the trustee claims are disproportionate and ought to be reduced in any event and the applicant maintains that such costs as it is proper for the trustee to recover ought to be paid by HMRC. The applicant maintains that the costs incurred by the trustee have been increased by conduct by the trustee which the applicant maintains was itself unlawful being conduct in breach of the duties allegedly owed by the trustee by operation of the DDA. There is no application before the Court at present which enables the trustee’s remuneration or expenses to be fixed. Thus whilst it is possible to resolve who as a matter of principle ought to pay the trustee’s fees and expenses in the event of an annulment or rescission, it may not be possible to resolve what the trustee should be permitted to recover at this stage. I return to this issue later in this judgment in the event that it is necessary to do so. 
4. The hearing took place between 13-16 and 22-23 December 2010. I heard oral evidence from the following witnesses of fact: Ms Beverley Martin, Ms Sarah Jane Binks, Ms Michelle Bannister, Mr Michael Hoyle and Mr Watts each of whom were called by HMRC; Mr John Haworth (the father of the applicant), Ms Angela Simister, and Ms Alysson Lea each of whom were called on behalf of the applicant and the first respondent (“the trustee”). The statement of Mr Michael Waring which was tendered on behalf of the applicant was agreed although it had been envisaged at the time the trial timetable was prepared that he would give oral evidence. Ms Sleeman identified a number of other statements on which some reliance was placed in Paragraph 5 of her written opening submissions. There was no challenge to what was said in those statements although for the most part they are concerned with peripheral issues. Similar considerations apply to the statement of Mr Eastwood tendered on behalf of the trustee. 
5. Notwithstanding that it was common ground between all parties that the applicant currently lacked mental capacity to conduct this application, it had always been the professed intention of the applicant’s Litigation Friend that she should be called to give oral evidence. I sought assurances from Ms Sleeman that the applicant had the relevant capacity to give evidence and initially I was assured that this had been considered and I was told, on instructions, that the applicant had sufficient capacity to give evidence. Special arrangements were made in order to minimise the impact of giving evidence on the applicant. However, on the morning of the day when the applicant was due to give evidence, I was handed a medical certificate signed by Dr Skalbania, a consultant psychiatrist who certified that in his opinion the applicant’s condition would deteriorate if she was called to give evidence to the point where she would cease to have capacity to give evidence. On that basis the applicant was not called and I admitted her witness statements under the provisions of the Civil Evidence Act 1995. 
6. In addition, I heard oral evidence from two consultant psychiatrists being Dr Ubawuchi called on behalf of the applicant and Dr Rogerson called on behalf of HMRC. Neither was called to give expert evidence as to the current capacity of the applicant – that being the subject of agreement between the parties – but to give evidence as whether the claimant lacked capacity on 2nd May 2008 to receive service of the Statutory Demand and between 8th July and 29th August 2008 to receive service of the Petition and thereafter to participate in the bankruptcy proceedings down to the date when the bankruptcy order was made and whether the applicant had been disabled within the meaning of the DDA since 2007. Since neither practitioner was involved in the treatment of the applicant during any relevant period, this necessarily meant that their expert evidence had to be based on factual matters which were the subject of evidence before me and the information to be gleaned from the applicant’s medical records. It might have been of assistance if those involved in the applicant’s treatment at the relevant time had been called to give evidence. I enquired of Ms Sleeman why that had not occurred and was told only that difficulty had been experienced in contacting the relevant practitioners. 
7. I record at the outset my gratitude to all counsel for the care with which they prepared and presented their submissions and for the manner in which they conducted the hearing before me. 
The Facts Relevant to the Rescission and Annulment Applications
8. The applicant was born on 4th February 1961. On 10th October 1985, the applicant suffered a serious physical injury in an accident which involved permanent damage to her spine. It was this which led ultimately to her receiving incapacity benefit. 
9. Aside from her physical disability, the medical records make clear that the applicant has suffered chronic mental illness for many years. The records suggest that the symptoms associated with this illness become significantly more disabling at times of stress. 

10. The first mention of mental illness being suffered by the applicant occurs in a letter dated 31st July 1977 from a specialist mental health unit that cared for adolescents.  The applicant was described then  as presenting with :
“… a 3 year history of depression with poor concentration, loss of interest, low self esteem, and suicidal ruminations.”
The advice on that occasion was that the applicant ought to be removed from her home environment by admitting her to the unit but the letter records that the applicant would not agree to such a course. The reasons for this advice would appear to be that her condition was exacerbated by the conduct and attributes of her parents. It is not necessary that I say more about that in this judgment though the nature of the problem is readily apparent from the text of this letter as well as from an earlier referral letter dated 8th October 1976 [6/202, 2nd paragraph and 6/204,4th paragraph]. The applicant was further reviewed by Dr Cashman (a consultant psychiatrist) on 30th June 1978 when there appeared to have been little change and a period of in patient treatment was suggested. The applicant did not cooperate with the process required for in patient treatment to be considered and she was referred back to Dr Cashman by her GP on 12th February 1979.  This resulted in an assessment by Mr Judkins, a senior clinical psychologist who produced a report dated 21st March 1979. No clinical diagnosis emerges from this report but that report acknowledges both that the applicant was dependent on her family and that “she hates this.” It also records that the applicant “… does not like anyone getting close to her and tends to keep all relationships at arms length …”. 

11. Dr Cashman saw the applicant and reported to her GP by letter dated 29th March 1979 [6/216]. He refers in terms to the “… obvious necessity of full time hospital participation …” By a letter of 31st August 1979, Mr Judkins reported to Dr Cashman his impressions following a number of consultations over “some months”. In that letter Mr Judkins describes the applicant  as being someone whose:
“… response to any sort of difficulty has been simply to avoid whatever is unpleasant, with the inevitable result that she never actually manages to achieve anything.”
12. The history then moves forward to 25th February 1987 which is the date of a full report prepared by Dr Cashman concerning the applicant. Inferentially this report was prepared by Dr Cashman on the instructions of solicitors acting for the applicant in relation to a claim arising out of the accident on 10th October 1985. Dr Cashman said in this report that:

“Miss Haworth appeared depressed and pessimistic. She answered questions readily and there was nothing about her disposition to suggest that she was exaggerating her feelings or her limitations. She exhibited no disorder of judgment, memory or reasoning, no delusions or hallucinations or symptoms suggestive of major mental disorder.
DIAGNOSIS

Chronic reactive depression with a very vulnerable personality. 

OPINION

From a psychiatric point of view, she had a marked psychiatric history and was therefore clearly a person at risk to respond to any physical or emotional stress with a response which would be likely to be much more dramatic than that of a person of a more stable disposition. … the limitations placed upon her in the light of her basically very vulnerable personality are likely to have a long lasting adverse effect on her emotional adjustment.”
13. The applicant was next referred to Dr Cashman on 29th August 1988 when she was described by her GP as “… once again going through a very traumatic period. She is crying night and day and is very depressed … her mother is unable to leave her on her own …” The applicant did not attend the appointment made for her and she did not attend a further appointment with another consultant psychiatrist made in July 1996 following a referral by a hospital A & E department.

14. Following the accident in 1985, the applicant developed an interest, or increased her interest, in showing and breeding horses. It was this activity which was eventually to lead to her bankruptcy. It is and always has been the applicant’s case that her involvement with horses was essentially therapeutic in nature. By 1992, she was apparently looking after 9 horses in total. Prior to 1995 it would appear – it was certainly found as a fact by a Disability Benefits Appeal Tribunal in July 2009 [8/1] – that she had sold only one horse. The tribunal also found as a fact that prior to 1995 the applicant had been involved with the horses as a hobby supported by her parents and friends. The tribunal described a gradual transition from keeping horses as a hobby to the point where from 13th April 1995 the level of breeding, buying and selling was such that it had become a business. However, the tribunal also concluded on the basis of the tax returns that had been completed by the applicant with the assistance of her friends following the making of the bankruptcy order that at no time did her income from this activity exceed £20 per week and that prior to 6th April 2000 her earnings were at best minimal. Whilst none of these findings are binding on me, there is nothing in the evidence that has been adduced before me that suggests these conclusions are anything other than correct and I so find. 
15. On 30th August 2005, HMRC received an anonymous letter [4/11]. This letter has to be read in full. However, its most material parts are:
“I am writing to inform you of a person I suspect of running a commercial enterprise whilst not submitting accounts or details for the purpose of income tax for either the Business or Self Assessment returns. … 
This lady has for many years (approximately 20+) has been operating as a Horse Breeder/Horse Dealer … Miss Haworth has for several years claimed to have many illnesses ranging from Depressive problems, Arthritis and more recently Daily Heart Attacks! Which do not appear to require medical intervention nor do these afflictions affect her capability to attend her horses continue trading and dealing or stop her visiting shows round the country. The “Attacks” appear to manifest themselves when she is in a confrontational situation or has run out of her usual well rehearsed plausible excuses. …
Miss Haworth breeds Arabian horses and currently owns in excess of thirty horses comprising of mature stallions, brood mares and young stock … Her main trade is selling their foals produced each year for which [she] demand prices ranging from a few hundred pounds to several thousand pounds (£800 - £12,000) per foal dependent on quality and bloodlines. She breeds on average between eight and ten foals each year …
She also stands two of her stallions at public stud with fees in the region of £1000-£1500 … per mare covered. …
From personal experience I would project that her annual income is very likely far in excess of £100,000 … per annum. …I have supplied the above information after being advised by another party that this lady is claiming State Benefits/Housing Benefits etc whilst continuing to run her business activity. I consider this to be morally wrong, and being a businessman and taxpayer I have decided to inform all authorities on these activities so they may be investigated. I understand I can submit these details to you in order for you to make further enquiries yet retain my anonymity …”
This letter resulted ultimately in the raising of a Determination that the applicant owed back tax of in excess of £192,000 which formed the basis first of a Statutory Demand raised by HMRC and then the Petition which led to the applicant being made bankrupt. This letter led also to the applicant’s disability benefit being discontinued which in turn led to her eviction from her home and a claim for repayment of benefit previously paid to the applicant being made. It is now accepted that (a) no tax was due from the applicant and (b) she was at all times entitled to receive disability benefit. However, the DWP accepted that the applicant was not under a duty to repay benefit only after the applicant had been made bankrupt. HMRC accepted that the applicant owed no tax following the filing of tax returns by the applicant. Those were filed only following the making of the bankruptcy order.

16. Following receipt of the anonymous letter referred to above, HMRC wrote to the applicant four times between 6th February and 13th September 2007. These letters were of themselves unobjectionable being initially enquiries for information and the completion of tax returns. No responses were received and on 4th October 2007, a letter warning of distraint in the sum of £180,046.19 was sent to the applicant by HMRC.
17. On 19th October 2007, the internal records maintained by HMRC record that a telephone call was received from Mrs Youngman (the applicant’s mother) the effect of which was summarised in HMRC’s own records in these terms:
“Mrs. Youngman ([third party]’s mother) rang. Adv[ised] she picked letter from daughters house when she visited. Daughter hasn’t worked ‘for years’. Keeps horses as a hobby is a manic depressive & Mrs. Y states ‘would have killed herself if she had read letter’. Daughter was in receipt of benefits until 08/07 but now stopped. Daughter also has heart condition. Mrs. Y also suferring [sic] from depression & was very upset on phone. Agreed she will get daughter to sign letter of authority this weekend & we will contact her when [received] to discuss how to proceed. Mrs. Y stated numerous times daughter unable to [deal with] own affairs & does not open mail. See SA notes. When letter [received] we may need to contact hidden economy team.”

18. Thereafter down to 26th October 2007, there were a number of telephone conversations between Mrs Youngman and HMRC officials, the general tenor of which was that the applicant was not fit to manage her own affairs leading ultimately to written authority being sent to HMRC signed by the applicant which authorised her mother to act on her behalf. In one call Mrs Youngman is recorded by the HMRC official concerned as having said that the applicant “… keeps horses as a therapeutic hobby.” HMRC internal records for 2nd November 2007 record that:
“Miss Haworth (t/p) has authorised her mother to deal with her tax affairs...Notes on IDMS show conversations between Mrs. Youngman (t/p’s mother) and STR in which mother seems to be suggesting horses are merely a hobby & that her daughter is a manic depressive. Perhaps STR do not have a full picture of Miss Haworth’s involvement with horses, although the levels of determination are a good guide. Would it help if you were call them & give them some of the background to the case – in view of source I’m not sure if & what I would be able to divulge?”

19. There is no doubt that at least some HMRC officials recognised the significance of what they were being told. One example is an internal memo dated 30th November 2007. Having recorded that distraint had been rejected  this memo continued:
“Her mother, Mrs. Youngman, says her daughter has not worked for years she is a manic depressive and has a heart condition. She has told us she keeps horses as a therapeutic hobby. Copies of notes from the action history system, my version SA notes, are attached. In view of her state of mind/health have doubts whether could get a court to accept case.
We have had new instruction that we have to complete certain “quality gateway checks” before we proceed with cases, we need to be sure that there is a genuine need for the returns and there will be a liability.

Please supply hard evidence that returns are needed and that there are grounds to continue to pursue her through the courts for any debt. If there is no hard evidence please agree to nil capture so record can be closed.”

That approach was rejected by the official to whom the memo was addressed. Thereafter there was further contact by phone between HMRC officials and the applicant’s mother in which essentially the same information concerning the health of the applicant was passed on to the officials concerned. There was at least one telephone conversation between an official and the applicant on 9th January 2008 which is summarised in the internal records of HMRC in these terms:
““TP phoned, her voice was shakey [sic] throughout and she sounded quite distressed. I adv I required her completed tax returns, she said she suffers from depression and struggles with forms, I said was have offered to help but she said we could not go into her house because it is too messy. She cannot afford an acct but then advised that she has approached a friend who is an acct and she has agreed to help with rtns but no time until after 31/01. I agreed to h/o to 15/02 for rtns, she will ring me if any problems or delays”

No response having been received, on 10th March 2008, a letter was sent to the applicant warning her that legal proceedings were to be commenced against her unless she paid £194,933.69.  
20. I now return to the applicant’s medical history as set out in her records. The next relevant entry after those I have referred to above is a letter dated 10th March 2008 which is an “URGENT” referral of the applicant to the Community Mental Health Team by Dr Abbas, then the applicant’s GP. This letter describes the applicant as having suffered from “severe depression for some time” and that she was “… threatening to either take an overdose or harm herself…” and that her mother was “extremely worried”. This referral must have been instigated before rather than after the letter to the applicant of the 10th March 2008 had been sent or received by her.
21. The applicant was seen by the CMHT on 11th March 2008. The assessment [6/229-231] records the applicant as having suffered from depression since the age of 14 but that it was severe “… at the moment …”. The trigger events appeared to be that her benefits had been stopped and she was being investigated for benefit fraud [6/229]. The applicant claimed that “… she cannot remember when she felt well …”, that she was “… under enormous stress due to being investigated for fraud …”, that she was not sleeping, that she had no motivation and suffered from poor concentration. A history of taking an overdose in an attempt to commit suicide is recorded [6/230] and she is recorded as having been prescribed an anti-depressant called Citalopram 20 mg. In the notes concerning her accommodation, it is recorded that she lived then in rented accommodation  but that she would not let anybody in because “… it was in such a state …” because she “… does not do any cleaning.” The notes record that she was three months in arrears with her rent because her benefits had been stopped as a result of the anonymous letter referred to earlier in this judgment.  The notes also record her as saying that she had received a tax bill for £180,000 [6/240].
22. On 1st April 2008, the applicant was seen by Dr Nayak, a trainee Psychiatrist following a referral by the CMHT. Dr Nayak reported to Dr Abbas by a letter dated 15th April 2008. He described her symptoms largely in the terms already noted. He records specifically suicidal thoughts, decreased concentration difficulty in leaving her home and a fear of opening letters. Dr Nayak considered that “… she feels an inability to cope … and, as always, has tried to avoid them, for example by not opening countless letters she has received from various services.”. Her mood was described as being “… objectively, as well as subjectively, low” and she was described as meeting “… the criteria for Mild Depressive Episode”. Her medication was increased to Citalopram 40 mg. 
23. There was a dispute between the experts as to the significance of this increase in medication. Although Dr Ubawuchi was minded to place reliance upon it as demonstrating that the treating psychiatrist considered that the applicant’s condition had worsened, Dr Rogerson considered that it merely showed that the lower dosage was not working as effectively as it might and that different doses were required for different people to treat what was essentially the same condition. In my judgment which of these two approaches is medically correct is irrelevant for present purposes. The increase in medication shows that in the estimation of the treating psychiatrist the applicant was suffering from a diagnosable mental health condition that required treatment with the drug concerned and that he considered that the applicant’s condition was not being adequately or at all treated with the lower level of medication that had been prescribed previously. 
24. There was a debate in the course of cross examination of the experts as to the significance of the description of the applicant’s condition as being a “Mild Depressive Episode”. In the end Dr Rogerson agreed and I find that the symptoms described in the notes taken on 10th March 2008 showed that she was suffering from what would today be categorised as a moderate to severe depressive episode and that the descriptive material in Dr Nayak’s letter was consistent with the applicant suffering at least a moderate depressive episode. 
25. On 16th April 2008 a Statutory Demand was prepared. Ultimately the Statutory Demand was served personally by Ms Bannister on 2nd May 2008. Ms Bannister’s evidence (which I accept) is that she called at the applicant’s address but initially could not obtain a reply. Ms Bannister returned to her car and placed the Statutory Demand in a white envelope. The envelope did not identify what the contents consisted of. As Ms Bannister was attempting to deliver the envelope, the door was opened by the applicant who took the envelope. According to Ms Bannister, the applicant said that she could not open the envelope because “… she was under the Mental Health Act” and that she had a pile of unopened post. Ms Bannister remembers such a pile of post. Ms Bannister noted specifically on the Call Report that she prepared following this visit that the applicant had accepted the documents “… but said cannot open as under Mental Health Act”. Notwithstanding that, on 27th May 2008 [4/504] HMRC wrote to the applicant informing her that the Solicitor of HMRC had been instructed to file a bankruptcy Petition. 
26. I am satisfied on the balance of probabilities that the applicant did not open the envelope containing the Statutory Demand. Aside from Ms Bannister’s evidence concerning what the applicant had said and what she was able to say concerning the pile of unopened mail, there is a significant amount of evidence that suggests this is probably if inferentially what occurred. I have already noted what is recorded in the medical notes concerning the opening of letters. The applicant’s statement [1/118, Paragraph 9-10] makes clear that her case is that the correspondence delivered by HMRC including the Statutory Demand remained unopened. The extreme difficulty that the applicant experienced in dealing with “official” correspondence is supported by the fact that all correspondence with DWP concerning benefit was sent to and dealt with by the applicant’s mother. It is supported by what the applicant’s mother told DWP investigators in the course of an interview as being the reason why all benefit was remitted to her rather than to the applicant. The explanation given was:
“Because she was a manic depressive bills were arriving but envelopes were not being opened and bills got bigger and bigger and bigger and rent was not being paid and so it was paid into my bank and I’d do direct debits for the rent for her gas, for her phone, I pay her Poll Tax, I’d get a medical thing, you know the card for a year’s prescription. ”

Whilst this material might be said to be of limited value given its source, it is to be noted that the interview took place on 10th May 2007 – that is almost exactly a year before the attempted service of the Statutory Demand. Thus I consider this material to be of some value in reaching a conclusion on the issue I am now considering. Ms Simister’s evidence supports the applicant’s case concerning the issue I am now considering –see in particular Paragraph 8 of her statement [1/131] as well as her oral evidence which was that not merely business correspondence had been left unopened but some private correspondence as well and some further support for this conclusion comes from the evidence of Mr Waring who explains in his evidence how correspondence from him was sent to the Stables. 
27. The next event of significance occurred on 8th July 2008 when the applicant was served with the bankruptcy Petition.  The Petition was served personally by Ms Binks. The Petition was not contained in an envelope but was handed to the applicant personally by Ms Binks at her home address. Ms Binks did not tell the applicant in terms that what she was being handed was a Petition or what the significance of the document was. Although the applicant maintains that she has no recollection of being served with the Petition, I reject any suggestion that she was not served as described by Ms Binks whose evidence I accept in its entirety. 
28. On 10th July 2008, the applicant was seen by Dr Chaudry, a staff grade psychiatrist at an out patient clinic. How that appointment came to be booked is not clear. The letter from Dr Nayak of 15th April 2008 made clear that no future appointments were being booked but “… as she will be reviewed regularly by the care coordinator we can book another clinic appointment at short notice”. Dr Chaudry wrote to the applicant’s GP following the consultation [6/252]. In that letter she diagnosed the applicant as suffering from “Mild Depressive Episode”. It is not clear whether Dr Chaudry independently diagnosed the applicant as suffering from that condition or whether her reference to such a diagnosis was simply a reference to that which had been arrived at previously. In any event, the conclusions I have set out above concerning that diagnosis reached by reference to the expert evidence that I heard apply with equal force to Dr Chaudry’s conclusions. She described the applicant as being “… worried anxious and tearful during the interview …”. The applicant was recommended for in-patient care at the Phoenix Centre and her medication was increased from 40 mg to 60 mg Citalopram. 
29. Although it was suggested by Dr Rogerson that this advice might have been given for practical rather than therapeutic reasons, there is not sufficient evidence available to allow me to reach that conclusion. Dr Ubawuchi was familiar with the Centre because it operated in the area where he works as a consultant. He told me and I accept that the Centre is used for patients that require voluntary in-patient treatment as an alternative to admission to hospital where that cannot be arranged immediately. The Centre is an NHS managed facility. Although Dr Chaudry appears to suggest that the reason for her recommendation was that she needed “…practical help and support in this stressful period …” and that the applicant’s “… current medical state is directly proportionate to her social dynamics, including financial difficulties …” I am not able to accept that an NHS medical practitioner would recommend admission to an NHS facility unless there was a clear therapeutic reason for admission. Had HMRC wished to advance this submission, then it was open to them to obtain the relevance evidence concerning the criteria for admission to the Phoenix Centre in 2008. Dr Rogerson was not able to give that evidence as he accepted in cross examination.  
30. For these reasons I conclude that Dr Chaudry’s view at the time was that the applicant’s condition had not responded to medication at the dose previously prescribed and that her condition was such that there was some therapeutic value to be obtained from a period of in-patient care. I accept Dr Rogerson’s oral evidence that the applicant was suffering from a condition which was more properly to be regarded as being at least a moderate as opposed to a mild depressive episode and I also accept his oral evidence that she was suffering from symptoms that were present and real from at least 1st April 2008 (being the date when she was first seen by Dr Nayak) and in reality probably for some time before then and that these symptoms continued unabated or worsening down to the 10th July 2008. I also accept Dr Rogerson’s evidence given in cross examination that her condition is likely to have remained unaltered down to the end of August 2008.
31. On 15th August 2008, a letter was apparently sent to the applicant informing her that the Petition would be heard on 29th August 2008. I have no doubt that the letter was sent and I have equally no doubt that it would have been received by the applicant because the possession order made against her in relation to her occupation  of 24 Stockydale Road, Blackpool was not enforced until 21st October 2008. I find that it was more probable than not that this letter went unopened by the applicant. The Bankruptcy Order was made on 29th August 2008. The first respondent was appointed as the applicant’s trustee in bankruptcy on 29th September 2008.
32. Following the appointment of the Trustee, there were a number of applications to the Blackpool County Court by the Trustee that it is not necessary to consider in detail at this stage. In summary, the focus of attention was securing and obtaining possession of the applicant’s horses with a view to them being sold by the trustee. It is common ground that the only assets in the applicant’s estate were and are the horses. It is this issue that has generated much of the expense incurred by the trustee since her appointment. 

33. On 23rd February 2009, Lonsdales, a firm of solicitors, were instructed to act on behalf of the applicant on the initiative of the Mental Care Team responsible for the care of the applicant. Two days later on 24th February 2009, Lonsdales received medical information that suggested that the applicant was “… currently at high risk of suicide …”, that she had become aware that some or all of her horses would be removed as part of the bankruptcy process, that she regarded her horses as her children and that she would take her own life if the horses were removed.
34. On 19th May 2009, an application to annul was issued by Lonsdales. On 13th July 2009, the Trustee issued an application to suspend the date of automatic discharge based on an alleged failure on the part of the applicant to cooperate in the realisation of her only assets namely the horses. Although the true value of the horses is a matter of on going debate, by a letter of 14th July 2009, Lonsdales informed the Trustee that the applicant owned 18 horses and 6 foals, that the foals were worth £3,000 each and that the horses were worth approximately £100,000.
35. On 5th August 2009, evidence in support of the application to annul was filed. It consisted of a statement from a solicitor then employed by Lonsdales. That evidence, like the application notice itself, focussed on the fact that following the making of the bankruptcy order, and the preparation of tax returns by or on behalf of the applicant, it had been accepted by HMRC that the applicant’s tax liability was substantially reduced (there was at that stage still a doubt concerning the tax year 2001-2002) and that DWP was no longer seeking to recover benefits previously paid to the applicant. It was only later that it was accepted by HMRC that no tax was due for the 2001-2002 year and thus that no tax at all was due. The application to annul came before DJ Bryce at Blackpool County Court on 5th August 2009 and was dismissed and various other orders were made including an order extending the time for discharge of the bankruptcy. Capacity does not appear to have formed the basis of that application to annul at any stage. 
36. On 19th August 2009, Lonsdales issued an Appeal Notice seeking permission to appeal from the refusal of the District Judge to annul the bankruptcy order. The application for permission was ultimately listed for an oral hearing before HH Judge Hodge QC sitting as a Judge of this court on 29th September 2009. The Judge dismissed the application. It is clear that the issue of capacity was raised at that hearing. That approach was resisted by HMRC and the trustee [5/53] on the basis that this was not a point that had been deployed before the District Judge. The Judge accepted that submission at paragraph 19 of his judgment and he concluded, therefore, that capacity could not be relevant to the appeal.  
Statutory and Legal Framework
37. The core provisions pursuant to which the application is made are IA ss. 282(1)(a) and 375(1) which respectively provide:
“282.— Court's power to annul bankruptcy order.

(1) The court may annul a bankruptcy order if it at any time appears to the court—

(a) that, on any grounds existing at the time the order was made, the order ought not to have been made, or

…
(3) The court may annul a bankruptcy order whether or not the bankrupt has been discharged from the bankruptcy.

(4) Where the court annuls a bankruptcy order (whether under this section … —

(a) any sale or other disposition of property, payment made or other thing duly done, under any provision in this Group of Parts, by or under the authority of the official receiver or a trustee of the bankrupt's estate or by the court is valid, but

(b) if any of the bankrupt's estate is then vested, under any such provision, in such a trustee, it shall vest in such person as the court may appoint or, in default of any such appointment, revert to the bankrupt on such terms (if any) as the court may direct; and the court may include in its order such supplemental provisions as may be authorised by the rules.

375.— Appeals etc. from courts exercising insolvency jurisdiction.

(1) Every court having jurisdiction for the purposes of the Parts in this Group may review, rescind or vary any order made by it in the exercise of that jurisdiction.

(2) An appeal from a decision made in the exercise of jurisdiction for the purposes of those Parts by a county court or by a registrar in bankruptcy of the High Court lies to a single judge of the High Court; and an appeal from a decision of that judge on such an appeal lies to the Court of Appeal.

(2) A county court is not, in the exercise of its jurisdiction for the purposes of those Parts, to be subject to be restrained by the order of any other court, and no appeal lies from its decision in the exercise of that jurisdiction except as provided by this section.”

38. Jurisdiction
It was submitted on behalf of HMRC that there was no jurisdiction to entertain the application to annul because such an application had already been made and had failed as had an application for permission to appeal. The correct course it was submitted was to apply to re-open the appeal pursuant to CPR 52.17. I am not able to accept that submission. As is apparent from the terms of Judge Hodge’s judgment, capacity was not an issue that was deployed before the District Judge on the hearing of the application to annul and the DDA issue was not mentioned at all. Whilst capacity was certainly mentioned before Judge Hodge he declined to proceed by reference to it because the matter before him was an application for permission to appeal and capacity had not been an issue argued before the District Judge. 
39. I accept that had the issues now raised been considered substantively at the hearing of the previous annulment application, and there was no new material that required to be considered, then it is likely that exceptional circumstances would have had to be demonstrated before a further application on the same grounds could be entertained – see by analogy Atherton v. Ogunlende [2003] BPIR 21. However there is no room for the suggestion that either the Ladd v. Marshall or Henderson principles have any role to play in this area of the law. Indeed the case law supports the proposition that where the ground raised is one that the bankrupt could have but failed to raise at a previous stage, or the evidence that he seeks to rely on is evidence that was or ought to have been available to him but not deployed at a previous stage, the court has a discretion whether to permit him to raise the issue or deploy the material in a later application – see Owo-Simpson v. Barclays Bank Plc [2003] EWCA Civ 714 [2003] BPIR 1373 at paragraph 34. In Ahmed v. Mogul Eastern Foods [2005] EWHC 3532 (Ch) [2007] BPIR 975, the court was concerned with material that could have been placed before the Court at the hearing of the Petition but was not. The issue was whether that material could be deployed on a subsequent application to annul even though the issue to which it went (the existence of a disputed debt) was one that had been adjudicated on at the hearing of the Petition. Patten J as he then was concluded that it could be. Having set out IA ss 282(1)(a) and 375(1) at Paragraph 19 of his judgment, Patten J said:

“Both are in unqualified terms and confer on the court a jurisdiction either to annul or to rescind or vary a bankruptcy order if the statutory conditions for the exercise of the discretion are fulfilled. In the case of s.282 this requires the applicant to show that at the time of the making of the bankruptcy order grounds existed upon which the order should not have been made. In the case of s.375 the power is extremely wide and does not specify any particular grounds which have to be satisfied prior to the discretion being exercised. Therefore, in jurisdictional terms there is nothing in the statute itself to suggest that the making of a prior determination by the court about the merits of the bankruptcy defence to the Petition operates as a bar to the making of an order, either under s.282 or under s.375. Nor is there anything in either statutory provision which limits the court's power to entertain such applications to cases in which, for example, evidence relevant to the alleged indebtedness could not have been produced at the time of the earlier hearing. However, both sections confer on the court a discretion which requires to be exercised judicially, and in order to protect its own process from abuse the court may, in the exercise of that discretion, decline to annul or rescind an earlier bankruptcy order when it is clear that the bankrupt is not seeking to raise any new argument or any new evidence, but is merely seeking to reargue the points already decided against him at the bankruptcy hearing. In such cases an appeal is his appropriate remedy.”

At Paragraph 23 he concluded:
“ … if nothing has changed in the nature of the material before the court on the annulment or rescission application, then the court will not entertain it. The proper course in those circumstances is for the bankrupt to have appealed the original order. But if the court, on a consideration of the application, is satisfied that it has been presented with new material, which was not before the judge who made the bankruptcy order, and perhaps was not even available at that time, then in my judgment, the court is entitled to exercise its discretion and in appropriate cases, to decide to entertain the application and review the earlier decision”

40. Both Owo-Simpson v. Barclays Bank Plc and Ahmed v. Mogul Eastern Foods were concerned with issues or material that could have been but were not raised or deployed at the hearing of the Petition but were raised or deployed only on a hearing to annul. Here the issue is whether an issue or material that could have been but was not deployed at an earlier application to annul can be deployed in a subsequent application to annul. In my judgment this distinction is a distinction without a difference. If a subsequent application to annul is brought then if there is no new issue or new material then the appropriate course is likely to be that the applicant should be confined to an appeal. However, if the issue is one that has not been deployed previously, or the material has not been considered previously, then the court has a discretion whether to entertain the application. This is likely to be exercised in favour of an applicant where as here the applicant has been precluded from relying on the material or advancing the point on appeal because it had not been raised previously. Thus I reject the submission that this court has no jurisdiction to entertain the application to annul now before me and I accept that there is a discretion whether or not to entertain the application. 
41. Should the discretion be exercised in favour of the applicant in this case? In my judgment the answer is that it should be because the issues now before me have not previously been raised and are of potentially cardinal importance to the applicant and because the material now before me was not deployed at the previous annulment application hearing or appeal and it was ruled that it could not be. The idea that a bankrupt ought to be precluded from seeking the annulment of the bankruptcy order made against him or her on grounds that he or she lacked relevant capacity, or in circumstances where the Petitioning creditor has allegedly acted in breach of its DDA duties in seeking the order in the first place, on procedural points of the sort I am now considering is in my judgment an obviously unsustainable one.  Indeed, given the circumstances of this case, I question whether it was appropriate for a state entity such as HMRC to take the points that I am now considering.  
42. Capacity
Ss 1-3 of the Mental Capacity Act 2005 (“MCA”) sets out the relevant principles to be applied. In so far as is material those provisions are to the following effect:
“1 The principles

(1) The following principles apply for the purposes of this Act.

(2) A person must be assumed to have capacity unless it is established that he lacks capacity.

(3) A person is not to be treated as unable to make a decision unless all practicable steps to help him to do so have been taken without success.

(4) A person is not to be treated as unable to make a decision merely because he makes an unwise decision.

(5) An act done, or decision made, under this Act for or on behalf of a person who lacks capacity must be done, or made, in his best interests.

(6) Before the act is done, or the decision is made, regard must be had to whether the purpose for which it is needed can be as effectively achieved in a way that is less restrictive of the person's rights and freedom of action.

2 People who lack capacity

(1) For the purposes of this Act, a person lacks capacity in relation to a matter if at the material time he is unable to make a decision for himself in relation to the matter because of an impairment of, or a disturbance in the functioning of, the mind or brain.

(2) It does not matter whether the impairment or disturbance is permanent or temporary.

(3) A lack of capacity cannot be established merely by reference to–

(a) a person's age or appearance, or

(b) a condition of his, or an aspect of his behaviour, which might lead others to make unjustified assumptions about his capacity.

(4) In proceedings under this Act or any other enactment, any question whether a person lacks capacity within the meaning of this Act must be decided on the balance of probabilities.

(5) No power which a person (“D”) may exercise under this Act–

(a) in relation to a person who lacks capacity, or

(b) where D reasonably thinks that a person lacks capacity, 
is exercisable in relation to a person under 16.

(6) Subsection (5) is subject to section 18(3).

3 Inability to make decisions

(1) For the purposes of section 2, a person is unable to make a decision for himself if he is unable–

(a) to understand the information relevant to the decision,

(b) to retain that information,

(c) to use or weigh that information as part of the process of making the decision, or

(d) to communicate his decision (whether by talking, using sign language or any other means).

(2) A person is not to be regarded as unable to understand the information relevant to a decision if he is able to understand an explanation of it given to him in a way that is appropriate to his circumstances using simple language, visual aids or any other means).

(3) The fact that a person is able to retain the information relevant to a decision for a short period only does not prevent him from being regarded as able to make the decision.

(4) The information relevant to a decision includes information about the reasonably foreseeable consequences of–

(a) deciding one way or another, or

(b) failing to make the decision.”
43. It is common ground that:
i) The effect of MCA s.1(2) is to place the burden of proof on the party asserting incapacity – in this case the applicant;
ii) The question of capacity is issue and situation specific – see Masterman-Lister v. Brutton & Co [2003] 1 WLR 1511 per Kennedy LJ at 27 and Chadwick LJ at 58 and 62;

iii) In consequence of (i) and (ii) above, the capacity issues that arise in this case are whether the applicant has proved that she did not have capacity:

a) to respond to the Statutory Demand on and after 2nd May 2008;
b) to respond to the Petition on and after 8th July 2008; and
c) to decide whether to defend the bankruptcy proceedings either herself or by asking or instructing someone else to do so on her behalf. 

44. The DDA Issue
Disability is defined for present purposes by DDA s.1 which provides:
“(1)     Subject to the provisions of Schedule 1, a person has a disability for the purposes of this Act and Part III of the 2005 Order if he has a physical or mental impairment which has a substantial and long-term adverse effect on his ability to carry out normal day-to-day activities.
(2)     In this Act and Part III of the 2005 Order “disabled person” means a person who has a disability.”

By DDA s.3:

“(3)     An adjudicating body determining, for any purpose of this Act or Part III of the 2005 Order, whether a person is a disabled person, shall take into account any guidance which appears to it to be relevant.
(3A)     Adjudicating body means—
(a)     a court;
(b)     a tribunal; and
(c)     any other person who, or body which, may decide a claim under Part 4.”

The relevant Guidance is contained in “Guidance on matters to be taken into account in determining questions relating to the definition of disability” (“Guidance”) issued by the Secretary of State for Work and Pensions on 29th March 2006. In the circumstances of this case it is not necessary that I set out the Guidance in any detail. I say this because in the end it was common ground between the experts that between August 2007 and 29th August 2008 the applicant suffered from mental impairment which had a substantial and long term effect on her ability to carry out normal day to day activities. I am satisfied that in reaching these conclusions the experts approached the question that had to be decided adopting the approach authoritatively identified in Goodwin v. Patent Office [1999] IRLR 302. Whilst the question is I accept one for me rather than for the experts I am satisfied by their evidence that at all material times the applicant suffered from a mental impairment which caused a substantial and long term effect on her ability to carry out her day to day activities. 

45. It is common ground that in order to make a finding of discrimination it must be established that HMRC knew or ought to have known that the applicant was disabled. Mr Shields accepted at paragraph 45 of his written closing submissions and in his oral closing submissions that HMRC knew that the applicant was suffering from a disability from 2007. I regard that concession as inevitable in the light of the factual material set out already earlier in this judgment. 

46. In relation to the duties owed by HMRC to the applicant, the applicant relies on DDA s.21B which provides that it is “… unlawful for a public authority to discriminate against a disabled person in carrying out its functions”. It was in the end accepted by Mr Shields in the course of his closing submissions that HMRC is a “public authority”. I regard this concession as correctly made and inevitable because HMRC is in my judgment a person who for present purposes fulfils the requirements of DDA s.21B(2) but does not fall within any of the exceptions set out in DDA s.21B(3) and because HMRC is plainly a “core authority” as that phrase is used in R (Weaver) v. London and Quadrant Housing Trust [2009] EWCA Civ 587.
47. In relation to breach of duty the applicant relies on DDA ss.21D (1), (2)(ii), (3), (4) and (5), s.21D(5), and s21E(1)(ii) and (2). In so far as is material, those provisions provide that:
“21D:

(1)     For the purposes of section 21B(1), a public authority discriminates against a disabled person if—
(a)     for a reason which relates to the disabled person's disability, it treats him less favourably than it treats or would treat others to whom that reason does not or would not apply; and
(b)     it cannot show that the treatment in question is justified under subsection (3), (5) or (7)(c).
(2)     For the purposes of section 21B(1), a public authority also discriminates against a disabled person if—
(a)     it fails to comply with a duty imposed on it by section 21E in circumstances in which the effect of that failure is to make it—
(i)     impossible or unreasonably difficult for the disabled person to receive any benefit that is or may be conferred, or
(ii)     unreasonably adverse for the disabled person to experience being subjected to any detriment to which a person is or may be subjected,
by the carrying-out of a function by the authority; and
(c) it cannot show that its failure to comply with that duty is justified under subsection (3), (5) or (7)(c).
(3)     Treatment, or a failure to comply with a duty, is justified under this subsection if—
(a)     in the opinion of the public authority, one or more of the conditions specified in subsection (4) are satisfied; and
(b)     it is reasonable, in all the circumstances of the case, for it to hold that opinion.
(4)     The conditions are—
(a)     that the treatment, or non-compliance with the duty, is necessary in order not to endanger the health or safety of any person (which may include that of the disabled person);
(b)     that the disabled person is incapable of entering into an enforceable agreement, or of giving an informed consent, and for that reason the treatment, or non-compliance with the duty, is reasonable in the particular case;
(c)     that, in the case of treatment mentioned in subsection (1), treating the disabled person equally favourably would in the particular case involve substantial extra costs and, having regard to resources, the extra costs in that particular case would be too great;
(d)     that the treatment, or non-compliance with the duty, is necessary for the protection of rights and freedoms of other persons.
(5)     Treatment, or a failure to comply with a duty, is justified under this subsection if the acts of the public authority which give rise to the treatment or failure are a proportionate means of achieving a legitimate aim.
…

21E

(1) Subsection (2) applies where a public authority has a practice, policy or procedure which makes it—
(a)     impossible or unreasonably difficult for disabled persons to receive any benefit that is or may be conferred, or
(b)     unreasonably adverse for disabled persons to experience being subjected to any detriment to which a person is or may be subjected,
by the carrying-out of a function by the authority.
(2)     It is the duty of the authority to take such steps as it is reasonable, in all the circumstances of the case, for the authority to have to take in order to change that practice, policy or procedure so that it no longer has that effect.
”
48. Relevance of the DDA to Annulment and Rescission Applications
HMRC take a preliminary point in relation to the applicant’s DDA claim. In essence it was submitted by Mr Shields that the DDA was irrelevant to an application to annul or rescind a bankruptcy order because the Act merely provides a remedy in damages in respect of which the County Court was given exclusive jurisdiction. Judicial review proceedings and County Court damages claims aside, it was submitted that no civil proceedings could be brought in respect of an alleged act or omission merely because it was unlawful under Part III of the DDA. If correct this point would provide an answer in law which would apply to every case regardless of the facts. In support of that submission, HMRC relied on DDA s25 and Schedule 3 Part II Paragraph 5(1) and (2). In so far as is material DDA s.25 provides:
“25  Enforcement, remedies and procedure
(1)     A claim by any person that another person—
(a)     has discriminated against him in a way which is unlawful under this Part; or
(b)     is by virtue of section 57 or 58 to be treated as having discriminated against him in such a way,
may be made the subject of civil proceedings in the same way as any other claim in tort … for breach of statutory duty.
...
(3)     Proceedings in England and Wales shall be brought only in a county court.
…
(5)     The remedies available in such proceedings are those which are available in the High Court or (as the case may be) the Court of Session.”

DDA Schedule 3 Part II Paragraph 5(1) and (2) provides that:
“(1) Except as provided by section 25 no civil or criminal proceedings may be brought against any person in respect of an act merely because the act in unlawful under Part III

(2) Sub-paragraph (1) does not prevent the making of an application for judicial review.”

49. I do not accept that these provisions mean that in an otherwise appropriate case a disabled person would be precluded from relying upon a breach of a DDA duty in support of an application to annul or rescind any more than they would preclude such a person from relying upon a breach of duty in defence of a Petition. In my judgment this follows from the reasoning of the House of Lords in Lewisham LBC v. Malcolm [2008] UKHL 43 [2008] 1 AC 1399 – see in particular Lord Bingham at [19] and Lord Neuberger at [160]. 
50. It was however submitted by Mr Shields that refusing to annul or rescind did not equate to permitting or facilitating an unlawful act which is what distinguished the position from that which would apply to someone defending a claim. I am not able to accept that analysis not least because it would in such cases defeat the purpose of including ss. 282(1)(a) and 375 in the Insolvency Act. If on appropriate facts it was open to someone served with a Petition to defend the Petition on the basis that it was being advanced in breach or by reference to events that had occurred as a result of breach of a relevant DDA duty (which in my judgment is the conclusion that follows from the reasoning in Lewisham) it would be  absurd for the Court to be precluded from rescinding or annulling an order made on such a Petition in ignorance of such facts, particularly if the order was made in the absence of the respondent to the Petition which itself was the result of the disability concerned. If right this proposition would create the absurd position that a bankrupt could seek an annulment by reference to a defence that could have been but was not deployed at the hearing of the Petition in all cases except where the defence could have been but was not advanced by reference to an alleged DDA breach.   In reality however no such absurdity can arise because for a court to refuse to annul or rescind in such circumstances would be to permit the continuation of an unlawful act or to continue to facilitate an unlawful act. 

51. The submission now being considered was advanced at a high level of generality and my conclusion that it is to be rejected proceeds on a similar basis – it was submitted that the provisions I am now considering constituted a “knock out blow” regardless of the facts of a particular case and it is that proposition that I reject. Whether there are facts which would enable either a Petition to be defended successfully by reference to an alleged breach of a DDA duty or successfully annulled or rescinded on that basis is a different question which is fact sensitive. 
52. Relevance of the DDA to Petitions presented by HMRC on the basis of unpaid Assessments
There is one other legal submission made by HMRC which I need to consider at this stage because if right it would constitute a complete answer to this and all similar claims. By DDA s.59(1)(a) it is provided that nothing “ … in this Act makes unlawful any act done (a) in pursuance of any enactment …”.  As will be apparent from the previous section of this judgment, the Determination that formed the basis first of the Statutory Demand and then the Petition was issued following a protracted failure by the applicant to file self assessment tax returns following the issue of a notice requiring the filing of such returns. It was submitted by Mr Shields that since a tax payer is required by statute to file tax returns when called upon to do so, and since the raising of a determination was an act done pursuant to statute, DDA s.59 was engaged and thus the matters complained of could not be relied on as unlawful. I do not accept this submission for the following reasons.
53. In so far as is material, ss. 8 and 28C of the Taxes Management Act 1970 (“TMA”) provide:
“8 Personal return
(1)     For the purpose of establishing the amounts in which a person is chargeable to income tax and capital gains tax for a year of assessment, and the amount payable by him by way of income tax for that year, he may be required by a notice given to him by an officer of the Board—

(a)     to make and deliver to the officer, a return containing such information as may reasonably be required in pursuance of the notice, and

(b)     to deliver with the return such accounts, statements and documents, relating to information contained in the return, as may reasonably be so required.
…
28C.— Determination of tax where no return delivered.

(1) This section applies where—

(a) a notice has been given to any person under section 8 or 8A of this Act (the relevant section), and

(b) the required return is not delivered on or before the filing date.

(1A) An officer of the Board may make a determination of the following amounts, to the best of his information and belief, namely—

(a) the amounts in which the person who should have made the return is chargeable to income tax and capital gains tax for the year of assessment; and

(b) the amount which is payable by him by way of income tax for that year;

and subsection (1AA) of section 8 or, as the case may be, section 8A of this Act applies for the purposes of this subsection as it applies for the purposes of subsection (1) of that section.

(2) Notice of any determination under this section shall be served on the person in respect of whom it is made and shall state the date on which it is issued.

(3) Until such time (if any) as it is superseded by a self-assessment made under section 9 of this Act (whether by the taxpayer or an officer of the Board) on the basis of information contained in a return under the relevant section, a determination under this section shall have effect for the purposes of Part VA, VI, IX and XI of this Act as if it were such a self-assessment.”
By s.5 of the Commissioners For Revenue and Customs Act 2005, it is provided that: 

5  Commissioners' initial functions

(1)     The Commissioners shall be responsible for—

(a)     the collection and management of revenue for which the Commissioners of Inland Revenue were responsible before the commencement of this section,

(b)     the collection and management of revenue for which the Commissioners of Customs and Excise were responsible before the commencement of this section, and

(c)     the payment and management of tax credits for which the Commissioners of Inland Revenue were responsible before the commencement of this section.

(2)     The Commissioners shall also have all the other functions which before the commencement of this section vested in—

(a)     the Commissioners of Inland Revenue (or in a Commissioner), or

(b)     the Commissioners of Customs and Excise (or in a Commissioner).

(3)     This section is subject to section 35.

(4)     In this Act “revenue” includes taxes, duties and national insurance contributions.”

54. The use of the word “may” in TMA s.28C (1A) makes it clear that the power to determine tax where no return has been delivered is discretionary. Language that is similar to that in DDA s. 59(1)(a) was considered by the House of Lords in Hampson v. DES [1991] 1 AC 171. There it was held that s. 41(1)(b) of the Race Relations Act 1976 was to be given a restricted construction which limited its applicability to acts and requirements specified in the instrument in question. The only difference between the wording of s. 41(1)(b) of the Race Relations Act 1976 and DDA s. 59(1)(a) was that in the Race Relations Act 1976 the word “instrument” was used whereas in the DDA the word “enactment” is used. That is not a material distinction in my judgment. The rationale for the conclusion reached in Hampson was that any wider construction would be irreconcilable with the purpose of the Act there being considered and would permit derogation from primary legislation intended to render discriminatory conduct unlawful without legislative scrutiny. In my judgment that rationale applies with equal force to the DDA. 
The Capacity Issue
55. As I have indicated already, there are three stages in relation to which capacity has to be considered – the date when the Statutory Demand was served, the date when the Petition was served and the dates between which the applicant could but did not take any steps in relation to the defence of the Petition. Since capacity is issue and situation specific, it is necessary to start by attempting to identify what the applicant had to have capacity to do in relation to each of these stages. 

56. The Statutory Demand
The decisions and the steps that the applicant would have to have taken when she was served with the Statutory Demand was whether to open the envelope, understand the contents, retain the information long enough to take a decision as to what to do and then communicate that decision or decide to seek assistance from a third party. As I have already found, the applicant did not open the envelope containing the Statutory Demand. At the time that the applicant was served with the Statutory Demand it is common ground between the experts that the applicant was suffering from an impairment of the mind. The issue is whether the failure to open the letter was a consequence of this disorder as to which Dr Ubawuchi maintains that it was but Dr Rogerson apparently does not. 
57. Dr Ubawuchi’s evidence was transcribed at the request of HMRC. However the transcript was supplied to me only after most of the judgment had been completed in draft. However, I have checked the draft against the transcript and am satisfied that there are no material differences between the summary of his evidence contained in my notes and what is recorded in the transcript. 

58. Dr Ubawuchi’s evidence on this issue was for the most part given in the course of his oral evidence in chief. His evidence as I noted it was that at the time the applicant was served with the Statutory Demand she was quite unwell, that he considered that she was in a prolonged period of what he considered to be severe depression and that her inability to open letters including the Statutory Demand was a consequence of her medical disorder. Dr Ubawuchi a little later attributed her apparent inability to open letters to “anxiety”. This analysis he attributed to her description of her symptoms to him recorded in the “Diagnosis” section of his first report where he records the applicant as having told him that “I have a phobia about opening letters. I keep hearing a voice in my head saying don’t be so stupid, open the letter. I would shake, sweat and become breathless.”. A little later he described the applicant as having a personality disorder which complicated her depression and anxiety condition and that in his view at that stage she was incapable of opening letters of an official nature. Whilst he accepted that she might have had the capacity to understand the need to pass on the documents to someone who could help her, his view was that she would only do so if she appreciated that what she was being given was important. He did not consider she would or could have formed that view given the information that she was supplied with. His view was that by July 2008, the applicant’s condition was so severe as to require high doses of medication and referral to the Phoenix Centre. Given the conclusions I have reached concerning medication I think it more likely that the applicant’s condition had simply not responded to the lower doses of medication previously prescribed and thus rather than her condition worsening over time at this stage I think it more likely that her condition was essentially chronic and not treated effectively. Nonetheless I accept the point that the applicant’s medical advisers were sufficiently concerned by July to want to admit her and to increase her medication to what on any view was a high dose in an attempt to bring her condition under control. 
59. Mr Shields subjected Dr Ubawuchi to sustained criticism both in cross examination and in his closing submissions. I do not accept that all this criticism was merited. For example, Dr Ubawuchi was criticised because his first report was not CPR compliant. However, as he explained, his first report was not a court report but a report containing some advice that he was asked to give. It was suggested to Dr Ubawuchi that he was not aware of his duties to the court. He denied that this was so. I accept Dr Ubawuchi was and is aware of his duties to the court and that his report contained his objective professional opinion on the matters considered. 
60. Dr Ubawuchi accepted that capacity is an issue specific question but was unable to explain why in his reports he had not expressly identified the various tasks in respect of which capacity issues arose. However, he maintained that he had arrived at his conclusions concerning capacity by reference to all the relevant documents as well as the medical records, the most important of which I have referred to earlier in this judgment. 
61. Mr Shields suggested to Dr Ubawuchi that the applicant’s condition was one that fluctuated. I should make it clear that whilst looking at the history of the applicant over her whole life there is some evidence of periods of quiescence in her mental health condition, during the period I am concerned with I am satisfied that she was suffering a protracted period of at least moderate depression coupled with anxiety and personality disorder that had not been effectively treated at least down to the point when the drug dosage was increased to 60 mg and she was advised to undergo in patient care at the Phoenix Centre. Thus I do not accept the premise of the question posed by Mr Shields concerning a condition that fluctuated.  Dr Ubawuchi made it clear at any rate to me in the course of his answers to these questions that he did not accept that the applicant’s condition was fluctuating at this time. 
62. It was suggested that Dr Ubawuchi’s assessment was invalidated because he was extrapolating backwards from the applicant’s health when he first saw her. Dr Ubawuchi denied this and maintained that his assessment was based on his analysis of the medical reports at the time. He said that he had seen some but not all the records at the time he prepared his first report and all of the relevant records when he prepared his second report. I accept this evidence and Dr Ubawuchi’s evidence concerning the basis of his capacity assessment. 

63. Dr Ubawuchi was pressed to accept that the applicant’s condition was a mild depressive episode. Given that ultimately Dr Rogerson accepted that the description contained in the records was consistent with at least a moderate episode this line of questioning had no merit albeit that I accept that Mr Shields could not have appreciated that at the time. However, it was significant that Dr Ubawuchi was not shaken from his opinion concerning the severity of the applicant’s condition making the entirely fair points that a condition that was mild would not require a reference to a hospital based specialist, would not be treated with drugs and would not lead to a recommendation that the person concerned undergo a period of voluntary in-patient treatment. He maintained that the applicant lacked capacity to open official letters and thus could not release or analyse information and that this condition was caused by her anxiety disorder.
64. There were some aspects of Dr Ubawuchi’s evidence that were not entirely satisfactory. At one stage he described the applicant’s inability to open letters as an obsession then as a phobia but was not able satisfactorily to distinguish between the two and when I asked him whether he could tell me the condition that he considered that the applicant was suffering from at the date when she was served with the Statutory Demand by reference to the current International Classification System he was not able to do so. However, on reflection I am satisfied that it was unfair to expect the witness to be able to carry out a classification exercise without notice and without the relevant classification criteria before him. In the end Mr Shields pushed Dr Ubawuchi to justify his conclusion that at that time the applicant could not as opposed to would not open letters. He was asked to explain how his opinion was consistent with the fact that she apparently opened some letters but not others and how an apparent inability to open letters would preclude her from asking others to do so. There was a difficulty about this because for practical reasons and by agreement between all parties the experts gave their evidence first rather than at the end as I would have preferred. As a result, Dr Ubawuchi may not have had at the forefront of his mind the evidence of the applicant’s unwillingness to allow others to enter her home or the fact that the process server did not draw to the applicant’s attention the significance of the document that was being served or her father’s evidence which though unsatisfactory in a number of respects was clear in the distinction to be drawn in relation to correspondence from the Arabian Horse Society and other, official, correspondence. He may also not have had at the forefront of his mind that although the applicant’s benefit affairs were handled by her mother that was only because her mother had chosen to become involved in that aspect of her daughter’s life rather than because her daughter had requested her to do so. Thus whilst the answers that Dr Ubawuchi actually gave to the question that Mr Shields put to him were not satisfactory I am not convinced that ought to lead to the conclusion that I ought to reject his evidence on these issues. I also bear in mind that Dr Ubawuchi was not an experienced expert witness – he told me that he had written a number of reports but had not given evidence in court before although he had appeared before a number of Mental Health Tribunals. I also record my impression that he found the forensic exercise an unnerving one. 
65. It is true to say that by the time he came to be re-examined, Dr Ubawuchi was able to deal with some of the issues that I have mentioned. Whilst it might be suggested that this was a further reason for treating Dr Ubawuchi’s evidence with caution, I consider that would be at least partially unfair. Ms Sleeman did not lead Dr Ubawuchi in this part of his evidence. None of the questions that she asked were objected to on that or any other basis. Dr Ubawuchi said that the applicant’s condition as he discerned it from the records that were available would today be called “Anxious Avoidance Personality Disorder”. He was asked how that would be relevant to capacity issues in 2008 and he replied that it would mean that the applicant would not be able to judge what was important. This is an analysis that is consistent with the factual evidence. For example it is consistent with the applicant’s reaction when being handed the envelope containing the Statutory Demand. Dr Ubawuchi was asked whether the applicant would be able to open official letters at this time and he was clear in his opinion that she would not. This was the position that he had consistently adopted throughout his evidence. He was asked to refer again to the letter from Dr Nayak of 15th April 2008 and by reference to the comment in that letter that “… my feeling is that she feels an inability to cope with these situations and, as always, has tried to avoid them, for example, by not opening countless letters she has received from various services …” he was asked whether the conduct there described was properly to be characterised as the applicant not being able or choosing not to open letters. His reply was to agree that this conduct was the result of her mental disorder and thus the former rather than the latter. 
66. I now turn to the evidence of Dr Rogerson. In the course of his cross examination, Dr Rogerson said that he disagreed with the Anxious Avoidance Personality Disorder diagnosis arrived at by Dr Ubawuchi. However, a little later in his evidence Dr Rogerson accepted that at times the applicant would “disassociate” from what was going on around her – a symptom that he described as an extreme form of anxiety. Later in his cross examination, Dr Rogerson was asked whether he accepted that the applicant suffered from a phobia that prevented her from opening at any rate official letters. He said it was necessary to draw a distinction between an obsession and a phobia. However, he defined an obsession as being an irrational uncontrollable desire to commit a particular act whereas a phobia was an avoidance which often results in extreme anxiety. Thus he accepted that it was possible that the applicant suffered from a phobia that prevented her from opening letters of the sort now under consideration. Since Dr Ubawuchi’s view was that this is precisely what the applicant was suffering from the only difference between the experts was that Dr Ubawuchi was satisfied that the applicant was suffering from such a condition whereas Dr Rogerson was prepared to accept only that it was possible that she was suffering from such a condition. 
67. Later in his cross examination however, Dr Rogerson accepted that the applicant’s conduct in avoiding opening letters was the result of both her depressive illness (which he had by then accepted was at least of moderate severity) and a borderline personality disorder. Dr Rogerson’s cross examination resumed the following day. Early on in his resumed cross examination there was an exchange which led me to view Dr Rogerson’s evidence with a degree of circumspection. Ms Sleeman referred Dr Rogerson to Dr Abbas’s letter  of 10th March 2008 in which the applicant’s GP described the applicant as having been suffering from “… severe depression for some time … “. Dr Rogerson’s answer (as noted by me) was that whilst the GP had described the applicant’s condition as severe “…I don’t accept that was accurate because she was later assessed as having a mild depressive episode”. This was a surprising answer since Dr Rogerson had accepted the previous day that the applicant was in truth suffering from a depressive illness that was of at least moderate severity. Ms Sleeman then took Dr Rogerson to the notes made the same day by the Community Mental Health Team [6/244] and asked Dr Rogerson whether what was described there suggested that the applicant’s illness was worse than mild. Dr Rogerson then accepted (again as noted by me) that the symptoms there described “… would meet the criteria of moderate possibly severe depression”. This exchange suggested to me that Dr Rogerson had at any rate initially been too willing to accept at face value what had been said in letters by quite junior hospital doctors rather than apply his experience to the symptoms described in the notes and reach his own conclusions. This was of particular concern to me given that the role of the experts in this case was to come to a view concerning capacity by reference to the information contained in the records. 
68. Later in his cross examination, and in the context of a question concerning the inferences to be drawn from the increasing drug dosages that were being prescribed, Dr Rogerson accepted (as noted by me) that the clinical notes suggested that that the applicant was suffering from “ … moderate to severe depression …” Later in his cross examination Dr Rogerson accepted that one of the symptoms of her illness was her inability to open official letters, that this  symptom was present and real at the date when the Statutory Demand was served on the applicant and that  (as noted by me) this symptom was a “… manifestation of her illness”.  
69. In relation to the issue I am now considering I have already concluded on the balance of probabilities that the envelope containing the Statutory Demand was not opened by the applicant at any material time. On the basis of the expert evidence and the content of the medical records of the applicant, I conclude that it is more probable than not that at the date when she was served with the Statutory Demand the applicant suffered from a phobia that prevented her from opening mail that was secondary to her mental illness. Whilst I accept that the applicant’s condition was such as to manifest itself in episodes, I am entirely satisfied that the applicant had been suffering from such an episode from at least March 2008 that had not responded to treatment by the date when the Statutory Demand came to be served. In my judgment such a conclusion is consistent with what the witnesses of fact were able to tell me concerning the accumulation of mail inside the applicant’s property. Thus I conclude that at this time the Claimant has established the existence of a condition that prevented her from opening mail at the time the Statutory Demand was served. Put simply at that time she could not and did not open the envelope containing the Statutory Demand. 
70. Since capacity is concerned with the ability to understand retain and evaluate information, and since the information that I am here concerned with is the information contained in the Statutory Demand and the importance of that document, an issue arises as to whether an irrational inability to access the information is relevant at all. The applicant’s submission was that without opening the envelope containing the Statutory Demand she could not make a decision to respond because she could not understand or evaluate the contents of the Statutory Demand or its overall importance. I have concluded that the applicant was unable to open the envelope because she suffered from a phobia which irrationally precluded her from taking that action. If, therefore, the true decision I am concerned with is not the evaluation of the contents of the Statutory Demand or its importance but the decision whether to open the envelope then the decision not to open the envelope is not a true decision at all because the applicant’s judgment has been so distorted by the phobia so as to render it an invalid. 
71. It was submitted by Mr Shields that the inability of the applicant to open envelopes was irrelevant because all she had to be aware of was that it contained something important in order to decide whether or not to do anything about it. This approach in my judgment misses the point because it failed to take account of the point already made – namely that the decision not to open the envelope containing the Statutory Demand was a response conditioned by the phobia I have found proved. Even if it could be demonstrated that the applicant was aware of the importance of what was contained in the documents (and the evidence is that she was not told anything about the contents at the time the envelope was handed to her) that does not lead to the conclusion that she had capacity to decide whether to open the envelope or not once it has been concluded that she had a phobia which prevented her from so doing.
72. However,  it was submitted by Mr Shields that if she had the level of understanding necessary to enable her to pass the envelope to someone else then that would be sufficient to establish capacity. Mr Shields accepted that this required the applicant to know that the letter was important – see Paragraph 38 of his closing submissions.  As I have already noted Ms Bannister did not tell the applicant what the envelope contained or even that it was important. Thus there was no trigger which might have caused her to pass the envelope to someone else. The applicant could not be expected to understand that the envelope contained something important if she is not told that it did because the medical evidence to which I have referred already establishes that one facet of the applicant’s mental illness was that the applicant was unable to identify what was important and what was not. Her reaction to being served with the document as described by Ms Bannister in my judgment shows that she failed to appreciate the importance or significance of what was happening.  
73. All this leads me to conclude that this applicant did not have the mental capacity to respond to the Statutory Demand either when it was served on her or thereafter down to the date when the bankruptcy order was made. 
74. The Petition
No issue arises in relation to the service of the Petition concerning a decision to open correspondence because the Petition was not served in an envelope. The issue is therefore whether at the date when the Petition was served (as I have found it was) the applicant had the capacity to decide to read the Petition, appreciate sufficiently its importance and then decide whether to pass on the Petition to someone for them to deal with it on her behalf or otherwise deal with it herself. It is not suggested that the applicant could not read the Petition. That being so, whether, in fact, she read it or not is irrelevant. The next questions therefore are whether the applicant had capacity to understand the importance of the Petition and how to deal with it. 
75. These questions are more difficult to resolve than those I had to consider in relation to the Statutory Demand. I bear in mind that the onus rests on the applicant to establish a lack of capacity. I also bear in mind that the possession of capacity is an issue specific question. Thus although Dr Rogerson drew attention to the fact that the applicant was quite capable of reaching decisions concerning her treatment he also accepted in the course of his cross examination that bankruptcy was unfamiliar to the applicant and thus it would be materially more difficult for her to make decisions in relation to the Petition. I accept this evidence. The decisions that had to be taken by the applicant in relation to her treatment were very limited in nature – being whether to attend appointments (she clearly attended some but not all the appointments made for her but there is no evidence that addresses the reasons why she did not attend the appointments she missed), whether to take the medication that was prescribed for her (there is no evidence about that issue one way or the other) and whether to agree to enter Phoenix House as a voluntary patient. In relation to this issue there is evidence that she declined the offer of in-patient treatment on a number of occasions during her life. Those decisions appear to have been conscious decisions. Why she reached the decision not to accept advice to enter Phoenix House as a voluntary in-patient is not entirely clear. Given the nature of her illness in my judgment only very limited assistance can be obtained from the decisions that the applicant apparently took concerning her treatment.
76. However there is evidence in relation to other events that are potentially more pertinent. She was aware for example that HMRC had demanded nearly £200,000 from her – see the letter of 15th April 2008 from Dr Nayak [6/250]. That letter also confirms her understanding that she was being investigated for benefit fraud. It is also clear that the applicant had at least three conversations concerning her affairs with HMRC officials. In each of these occasions it would appear that she was able to communicate with the officials concerned even though it is clear that she was detectably upset on each occasion. The evidence in relation to these conversations is contained in the statement of and exhibits to the statement of Mr Hoyle and Mr Watts’ statement. 
77. The first conversation took place by telephone on 3rd December 2007 when the applicant was noted as being “extremely upset” and that it would be difficult for her to complete tax returns because she had not kept records. The next took place with Mr Watts, an Inspector of Taxes then employed as a local compliance manager at the St Annes office of HMRC, on a date that he was unable to recall save that it was between 13th and 30th November 2007. The applicant attended the meeting with Mr Watts with her father and a person who Mr Watts thought was the applicant’s mother. The discussion was a technical discussion relating to whether the applicant could be said to have been running a business as a horse breeder. It is clear that at least some of the discussion took place between Mr Watts and the applicant. Mr Watts recalls that she “… was able to discuss and give information on the general activities of the business”. The last conversation took place by telephone on 9th January 2008 when she was recorded as sounding “quite distressed” and that she says that she suffered from depression and struggled with forms but that she had a friend who would assist her to complete the tax returns. 
78. Mr Watts was cross examined about what occurred at the meeting in November 2007. He accepted that the applicant’s father said the applicant was suffering from depression. He repeated the point made in his witness statement that in his view the applicant appeared nervous but not upset at the meeting. He said that he did not consider her disabled but spoke to her more slowly than normal because she appeared nervous and did not have a professional adviser with her.  
79. Dr Rogerson’s said in cross examination that the applicant was capable of understanding the contents and consequences that would follow from the service of the Petition. Ms Sleeman asked Dr Rogerson whether the applicant was capable of understanding the Petition. His answer was that the question was whether she could understand the information in the Petition sufficiently to understand the consequences of not responding to it or asking someone else to do so on her behalf and he said that he was satisfied that she could. A little later he added that there would have been occasions throughout the period for which capacity was relevant when she would not be able to “weigh up” information that she gained access to but that he doubted whether this would be so throughout the relevant period. He said that it is likely that she would not be able to weigh up the importance of information at periods of acute anxiety and stress. He accepted that the impact of the eviction process and the resolution of the benefit fraud allegations would have been to adversely affect the applicant’s ability to weigh information but he considered that would only be for brief periods. 
80. Dr Ubawuchi’s evidence suggests that the applicant was capable of realising the importance of material that was supplied to her. So at page 11D-E of the transcript of his evidence, I asked him to distinguish between a case where a document was supplied in an envelope without any other information and a situation in which she was handed a document and either told what it was or that it was important. This exchange took place in the context of a consideration of capacity in relation to the service of the Statutory Demand. Dr Ubawuchi’s evidence was that “… if it was the case that she was duly informed and she knew what was there, I would have thought that she might just be able to pass it on to her mum …”. In relation to the Statutory Demand the hypothesis was not satisfied because it was handed to the applicant in an envelope without any other information being supplied. That was not the case with the Petition which was handed to the applicant together with accompanying material and not in an envelope. He also said that there would be occasions when because of the effect of the applicant’s borderline personality disorder she would not be able even to do this. It is clear from his evidence that Dr Ubawuchi considered that this was likely to occur only on occasion. He was asked about the position on the date of service of the Petition. However it is clear that he was considering the question on the basis that the Petition was contained in a sealed envelope – see Transcript, 13E-14C. However, Dr Ubawuchi accepted (in examination in chief) that had the applicant known that the document was important she had the capacity to pass it to someone (her mother) to deal with on her behalf. Thus, if the applicant is to establish a lack of capacity in relation to the service of the Petition she has to establish either by direct evidence or inferentially that she was suffering from an anxiety episode at the time that she was served with the Petition that so affected her as to prevent her appreciating the importance of the document, or retaining that appreciation for sufficiently long to enable her to seek assistance. Given the absence of any material direct evidence the issue can be approached only by reference to inference. 

81. In my judgment the circumstances from which such an inference is to be drawn in the circumstances of this case are the following. First the circumstances existing at the time of the service of the Petition were such as could have led to the applicant suffering the sort of anxiety episode that might prevent her appreciating the importance of the document, or retaining that appreciation for sufficiently long to enable her to seek assistance. She was under serious pressure at that time in relation to the allegation made against her of benefit fraud. She was also undergoing the process of being evicted from her home which was in the circumstances likely to be particularly stressful for this applicant. Secondly it is clear from the letter of 15th April 2008 that as at that date the applicant was then viewing her situation as “… desperate and is extremely anxious about it …” On 10th July 2008 the applicant was seen by Dr Chaudry  and was described as “… worried anxious and tearful during the interview …”. It is noteworthy that this discussion took place two days after service of the Petition yet there is no mention of it anywhere in the report. If it had been mentioned I would have expected that fact to be recorded in the body of the letter. The anxiety identified is attributed to money not coming to her (the result of her benefits having been stooped as a result of the allegation of benefit fraud) and to her being totally dependent on her parents for food. This suggests albeit inferentially that the anxiety noted at this stage was not attributed to the threat of bankruptcy which in turn suggests that the applicant may not have understood the information contained in, or the significance of, the Petition either sufficiently to decide what to do about it or at all. 
82. Next, the applicant’s evidence is that she has no recollection of being served with the Petition. Caution needs to be exercised in relation to this point because the applicant’s evidence has not been tested in cross examination on this point and on the evidence I have heard it has been plainly established that in fact she has been served with the Petition. However the absence of any recollection of being served is consistent with the absence of any mention of being served with the Petition in the report of 10th July 2008. Had she had any recollection of being served with the Petition it is more likely than not that she would have mentioned it to Dr Chaudry and in my judgment it is more likely than not that if the applicant had mentioned it Dr Chaudry would have recorded it in the letter. 
83. Finally, it is clear that in fact the applicant did not do anything about the Petition. Whilst I fully accept that this last point of itself would be an unsound basis for drawing an inference because the nature of the decision apparently taken (in this case apparently to do nothing about the Petition) might be indicative of a lack of capacity or simply a lack of interest. The judgment to be made is of capacity in relation to a particular event (here the service of the Petition) rather than an outcome but in my judgment it is legitimate to look at this point in common with the other factors to which I have referred.
84. Overall, I am satisfied that it is to be inferred from the facts and matters to which I have referred that it is more probable than not that (a) at the date the applicant was served with the Petition she was suffering from an acute anxiety episode and (b) the effect of that episode was to deprive her of the capacity to understand the contents or significance to her of the Petition or the need for her to seek help from others or to retain that information for sufficiently long to seek the assistance of others. I am not persuaded that the effect of the communications with HMRC are sufficient to oust what I consider to be the inference that ought to be drawn from the factors that I have so far mentioned. Each took place significantly before March 2008 which is the start date for relevant episode. 

85. Conduct Of The Proceedings Instigated By The Petition
Given the conclusions that I have so far reached, this issue does not arise. However, in order to have the capacity necessary to make decisions in relation to the bankruptcy proceedings instigated by the Petition, it would be necessary for the applicant to be capable of understanding with the assistance of advisers the issues on which her consent or decision was required. This would require her to be able to attend meetings with advisers, and to be able to maintain attention and retain information for sufficient time to be able to understand the advice sufficiently to be able to act on it in an informed way. Dr Ubawuchi was clear that she would not have had the capacity necessary to conduct proceedings – see Transcript, 15D-16A. As I have said already it was Dr Rogerson’s evidence that at times of acute anxiety the applicant would not be able to weigh information properly or possibly at all. I have already concluded that it is more probable than not that the applicant was suffering from such an episode at the time when she was served with the Petition. Whilst the onus is of course on the applicant to prove a lack of relevant capacity, there is nothing in the evidence that would lead me to conclude that her condition on 8th July 2008 improved in a manner that was sufficient to enable her to have capacity to defend the bankruptcy proceedings thereafter down to the date when the order was made. In those circumstances I conclude that it is more probable than not that the applicant lacked the capacity to conduct the bankruptcy proceedings brought against her down to the date when the bankruptcy order was made. 
86. Before leaving this element of the case I should mention briefly a point made both by the trustee and by HMRC namely that no mention was made of the incapacity issue until well after the date when the bankruptcy order was made. This point is only of substance for present purposes if it undermines the applicant’s case concerning her capacity as I have so far considered it. If this is the submission being made then I reject it for the following reasons. 
87. The contemporaneous medical records referred to above, together with the evidence of the witnesses of fact, support the applicant’s capacity case for the reasons already given. The fact that the capacity point was not taken until a late stage is very unfortunate not least because if the matter had been brought properly to the attention of DJ Bryce at Blackpool County Court then the issue could have been addressed much more quickly than in fact it was and significant costs and expenses could have been avoided. However it was common ground before me that no sufficient information was put before the District Judge to trigger an enquiry concerning capacity at any stage until shortly prior to the issue of the current application.  
88. The material that emanated from Lonsdales suggests that by the stage when they became involved the applicant’s ill health was obvious. By 30th March 2009, they were writing to the trustee maintaining that the applicant was “… seriously ill and unable to deal with her affairs rationally at this time”.  On 22nd June 2009, Lonsdales wrote to the trustee saying amongst other things that “… … you will appreciate that because of our client’s state of mind all paperwork relating to these actions was simply ignored, as we have previously pointed out to the bankruptcy court in respect of the Statutory Demand and the Petition…”. As early as 29th February 2009, Lonsdales had written a Note to Blackpool County Court [8/22-25] in relation to an injunction application being made by the trustee.  That note records that Lonsdales had been instructed only on 23rd February 2009 “… through the intervention of the Community Mental Health Team at Lancaster Care NHS”. The note says at Paragraph 7 that it had become obvious that “… the tragedy of the Bankrupt’s state of mind undoubtedly brought about the Order for bankruptcy. Numerous letters from the Revenue, including the all important Statutory Demand as well as the Petition itself were never opened by her.” At Paragraph 6 Lonsdales had said that it had become clear to them that “… the Bankrupt’s condition had never been brought to the attention of the Court …” and that “… the Court must have regard to her serious condition …”. Whilst none of this explains why the application now before the Court was not made then, it is clear that the issue (if not what to do about it) was in the contemplation of Lonsdales very soon after they were instructed. It is impossible for me to come to any conclusions as to why Lonsdales did not convert their obvious concerns into an application such as that now before me and it would be wrong of me to speculate. However, none of this material is consistent with the suggestion that the absence of capacity was a notion that arose for the first time once the applicant’s current solicitors were instructed. Thus the delay in making this application is not a reason for concluding that the lack of capacity I have found established is a late invention or for altering the conclusions that I have so far reached. 
The DDA Issue
89. This issue would be of importance only if I had concluded, or it is subsequently held that I was wrong to conclude, that the applicant lacked relevant capacity. However given the amount of time that was taken up by the issue at trial it is appropriate that I set out my conclusions concerning this issue, albeit shortly in the circumstances.
90. As already noted it is common ground and in any event I find by reference to the medical evidence that between August 2007 and 29th August 2008, the applicant suffered from a mental impairment that had a substantial and long term effect on her ability to carry out normal day-to-day activities and thus I conclude in conformity with the opinion of both experts that the applicant had a relevant disability within the meaning of DDA s.1. Further it is (rightly as I have said already) conceded that HMRC knew of the existence of the disability from 2007. 
91. I have already addressed the issues of legal principle relied on by HMRC. It is not necessary that I mention them again. Aside from referring to DDA s.49, the applicant asserts a breach of DDA ss. 21D(1) and (2) by reference to an alleged failure to make reasonable adjustments. Although the breaches have been set out with considerable elaboration, in summary the allegations distil to an assertion that in breach of duty HMRC discriminated against the applicant by failing to have any or any sufficient regard to the fact that the applicant could not respond or was impaired from responding by reason of her inability to respond to postal communications or otherwise manage her own affairs either adequately or at all. It is not necessary that I set out the ways in which this was made out or the ways in which these disabilities were drawn to the attention of HMRC – that material is all set out above.  The reasonable adjustments that it is submitted could have been made by HMRC include making further contact with the applicant’s mother before or after service first of the Statutory Demand and then the Petition, not taking any action pending the provision of a medical report by the applicant or her mother, considering alternative enforcement proceedings and drawing the court’s attention to the information available to HMRC before asking the court to make a bankruptcy order in her absence.  I consider that in principle all these points are well made. In particular I consider the failure of HMRC to take steps to inform the applicant’s mother that either the Statutory Demand and Petition were about to be served or that they had been served or even to identify to the applicant’s mother the date time and place at which service was to be affected and asking the applicant’s mother to attend to be with the applicant to be clear breaches of the requirement to make reasonable adjustments. All of this could have been undertaken with relative ease and at minimal expense. 

92. I also consider that HMRC ought to have informed the Court at the date when the Petition came on for hearing of the information available to HMRC concerning the disability of the applicant. It is after all accepted by HMRC that they had known that the applicant was suffering from a mental impairment which had a substantial and long term effect on her ability to carry out normal day-to-day activities for many months prior to these events. Had this information been placed before the Court I am satisfied that it is more probable than not that the Court would not have proceeded to make a bankruptcy order without an adjournment for the purpose of at least considering exercising the powers conferred on it by IRs, r.7.44, which is a power the court can exercise of its own motion – see IRs, r.7.44(3). The court could have given directions for the service of the Petition on the applicant’s mother or at least for notice of the adjourned hearing to be given to the applicant’s mother. It is likely that the Court would have sought in the first instance medical input before considering what further orders to make. The lack of information supplied to the court at the time the Petition came on for hearing meant that the Court was not aware of the need to at least consider these matters. 
93. In answer to these points, HMRC make two points other than those that I have so far considered. First, it was submitted that for a breach of duty to be established by reference to DDA s.21D, it has to be shown the relevant public authority had a practice policy or procedure – see DDA s21E and R(Alma Lunt, Allied Vehicles Limited) v. Liverpool City Council  [2009] EWHC 2356 per Blake J at [53]. The obligation to collect and pay tax was not a practice policy or procedure for these purposes and thus it was submitted that what might otherwise be a breach of a DDA duty did not give rise to an entitlement to annul or rescind a bankruptcy order made in consequence of a breach by the tax payer of the obligation to pay what was due under a lawfully raised Determination. In my judgment this point is entirely misconceived. The complaint is not made by reference to the Determination but rather by reference to the methods adopted by HMRC to collect what was lawfully due. It is not asserted that the applicant was not under an obligation to pay tax that was lawfully due but rather that there was a breach of duty in the practices policies and procedures which were adopted because of the failure by the applicant to pay what was due. 
94. The other point relied on by HMRC was that the comparator for the purposes of determining whether a disabled person had been treated less favourably was a person who had not got a disability but had acted in the same way as the disabled person. Whilst I accept that point as clearly correct as far as it goes – see Lewisham LBC v. Malcolm (ante) – that is only of application to an allegation of breach of duty under DDA s.21D(1). It is of no application where, as here, reliance is placed on DDA s21D(2) and S.21E.   
95. For these reasons, I am satisfied that a DDA breach of duty has been made out on the facts of this case by reference to DDA s21B(1), 21E(1)(b) and (2) and 21D(2)(a)(ii).
Annulment or Rescission
96. It was submitted by Mr Shields in Paragraph 43 of his written closing submissions that even if I reached the conclusion that the applicant did not have capacity of the relevant sort at the relevant time it did not follow automatically that the bankruptcy order ought to be annulled. I accept that to be so – indeed that such is the case is common ground between the parties. 
97. In support of his contention that I ought not to annul the bankruptcy order, Mr Shields relies on the fact that there were other debts that were due from but were unpaid by or on behalf of the applicant at the date when the bankruptcy order was made that in the aggregate exceeded the sum of £750 even if the sums then being claimed by HMRC and the DWP are ignored. He also submitted that the delay in bringing these proceedings have resulted in enormous costs being incurred that ought to be weighed in the balance and lead to the court not ordering either annulment or rescission. 
98. I make it clear immediately that I regard this last point as unmeritorious. Whilst the state of HMRC’s knowledge of the applicant’s condition is irrelevant to the question of capacity for reasons that are obvious, knowledge and conduct is relevant when considering a discretion point of this sort. Leaving to one side for the moment the point made concerning other debts, if a bankruptcy order has been obtained by a creditor in circumstances where that creditor either knew or ought to have known that the person concerned lacked or may lack capacity then the fact that there has been a delay in the making of an application to annul or rescind and that costs have been incurred or increased as a result is almost certainly going to be outweighed by the inherent injustice in permitting a bankruptcy order to stand that has been obtained in such circumstances, at any rate when the problem could have been but was not drawn to the attention of the Court from which the order was sought. 
99. As to the first point, I accept that there would be no point in annulling a bankruptcy order if there was no prospect of a bankruptcy order being refused on a rehearing of the Petition. However I do not think that point arises on the facts of this case. Whilst it is true to say that once the bankruptcy order was made various other debts emerged when the creditors sought to prove in the bankruptcy, none so far as I am aware were owing to anyone who was a supporting creditor. The only liability of significance was that which was supposedly owed to the DWP. That is no longer maintained. Thus the DWP would not now seek an Order. HMRC will not seek an Order if the current order is rescinded and the Petition re-listed. There is no evidence before me that any of the other creditors would actually seek to be substituted as a creditor and there is some reason for thinking on the basis of the evidence tendered on behalf of the applicant that some debts have been discharged and in respect of others the creditors will not seek to be substituted. On no view of the facts can it be said that it is inevitable that a bankruptcy order will be made if the Petition is listed for rehearing. No prejudice will result to any other creditor by an annulment because such a creditor can apply to be substituted in the event that the Petition is listed for a rehearing.  
100. In my judgment the position here is critically different from a case where a debtor could have but has failed to raise until a late stage a defence that could have been raised earlier. This is so because the issue is one of capacity. Even if that is wrong, in any event in my judgment the lateness point is outweighed by my conclusion that HMRC acted unreasonably and in breach of its DDA duties in relation to the applicant in the ways I have identified earlier in this judgment. The Court of Appeal has on a number of occasions stressed the draconian nature of a bankruptcy order and the role of the preliminaries in protecting debtors – see by way of example Re A Debtor [1989] 1 WLR 271. Whilst I do not suggest that there can never be circumstances in which it will be appropriate to refuse to annul a bankruptcy order notwithstanding a relevant lack of capacity being established, such circumstances do not arise here.
101. Similar principles and issues would arise in relation to an application to rescind.  It is common ground that the principles applicable to an application to rescind are those identified by Laddie J in Papanicola v. Humphreys [2005] 2 All E.R. 418 at 424. The only material differences between rescission and annulment for present purposes are that to justify rescission the circumstances must be “exceptional” but that court is able to take into account changes that have occurred since the making of the original order which is not permitted in relation to sub-paragraph (a) annulment applications. Thus even if I was wrong in concluding as I did earlier in this judgment that the making of the first application to annul was a bar to this application, I would nonetheless have rescinded the bankruptcy order for similar reasons to those that have led me to conclude that an annulment order ought to be made.

102. The remaining issue concerns the effect of the breach by HMRC of their DDA duties. It is conceivable that a different discretionary outcome would result where a breach of duty had been established but incapacity had not, particularly if the making of a bankruptcy order was in any event at least probable. However that situation does not arise on the facts of this case and so I need not consider the issue further. 
Costs Trustee’s remuneration and Bankruptcy Expenses
103. As Sir Andrew Morritt identified in LB of Redbridge v. Mustafa [2010] EWHC 1105 (Ch) [2010] BPIR 893, the costs that arise once a bankruptcy order has been annulled are those relating to the original Petition, the annulment application, the Official Receiver’s costs and the costs of the trustee in bankruptcy. It was submitted by the trustee that in the event that the bankruptcy order was annulled or rescinded, then orders concerning which party is or parties are to pay the costs of the application to annul or rescind should be made on conventional legal principles. I agree. This is entirely in keeping with what Sir Andrew Morritt said in his judgment in Mustafa (ante) at [25].  I have so far heard no submissions concerning costs of the application to annul or rescind the bankruptcy order and so consider it more appropriate to leave resolution of that issue to be determined in the ordinary way following the handing down of this judgment. Similar considerations apply to the costs of and occasioned by the Petition. In relation to these issues, the parties may wish to consider the final paragraph of the note at paragraph 3-581.1in Muir Hunter on Bankruptcy where it is suggested that where an order is annulled but the Petition is not dismissed, the appropriate course may be to reserve the costs of the application to annul until after final disposal of the Petition. 
104. I now turn to the fees and expenses of the official receiver and Trustee. In my judgment the legal position is as identified in Mustafa namely that the issue of who should meet these expenses following an annulment or rescission is one for the discretion of the court which is to be exercised without reference to any presumptions or starting points – see [33]. There is a clear distinction to be drawn between cases where it could be concluded that the bankruptcy order had been properly made but nonetheless ought to be annulled or rescinded at one end of the spectrum (in which case it is probable that the discretion will be exercised by ordering the “debtor” to pay the trustee’s costs) and cases where the order has been obtained as a result of an abuse of court procedure (where it is likely that discretion will be exercised by requiring the Petitioning creditor  to pay the trustee’s costs [unless the Petitioning creditor was not a party to the proceedings as was the case in Butterworth v. Soutter [2000] BPIR 582 or  was not able to pay or was not amenable to the jurisdiction of the court]). 
105. HMRC’s submission was that this was one of those cases where I should conclude that the bankruptcy order was properly obtained applying the reasoning in HMRC v. Cassells [2009] BPIR 284. I am not able to accept that submission.

106. There is no dispute that (subject to the issue of capacity and the effect of the breach of duty) that HMRC was entitled to proceed as it did. A Determination had been raised that HMRC was entitled to enforce unless and until it was set aside. In that sense the position was not dissimilar to that which applied in Mustafa (ante). However that case is plainly distinguishable. No capacity issue arose in that case and no breach of a DDA duty was alleged either. In my judgment where, as here, a bankruptcy order was obtained in circumstances where the debtor lacked capacity, and where it can be shown that the Petitioning creditor either knew that to be so or ought to have known that it was at least a possibility, and where the petitioning creditor proceeded in a manner that in the circumstances constituted a breach of the DDA duties owed to the applicant, different considerations apply in deciding how to exercise the discretion. Whilst I do not conclude that HMRC has been guilty of abuse of process, in my judgment the circumstances of this case lead to the conclusion that in principle the remuneration and expenses of the trustee (and the Official receiver if any) should be met by HMRC as Petitioning creditor. 
107. HMRC’s further submission was that an order ought not to be made against them because all the costs after the date when the Order was made are attributable to either the applicant by reason of a failure by her to cooperate with the trustee or to the trustee herself for failing to appreciate the applicant’s lack of capacity and by her actions in generating what were described as an enormous amount of costs. Aside from that, the point is made that an application could and should have been made much earlier than it was and thus any costs attributable to that failure – which it is contended run from the date when Lonsdales were appointed to act on behalf of the applicant – are costs for which the applicant ought to be held responsible.
108. The applicant’s submissions in relation to these points were in relation to non-cooperation, that at all material times the applicant lacked the capacity to conduct proceedings and thus could hardly be criticised either for non-cooperation or for not making the application sooner. I accept that submission.  In consequence in my judgment as between the Petitioning creditor and the applicant, the Petitioning creditor ought to meet these costs and expenses in principle. The only possible exception that might arise is concerns the period during which the applicant was represented by Lonsdales. Such an approach derives support from what Lloyd J as he then was said in Thornhill v. Atherton [2004] EWCA Civ 1858 at paragraph 43.  In my judgment the better view on the facts of this case is that no distinction ought to be drawn between the position of the applicant when she was unrepresented and when she was represented. As I said earlier in this judgment I am not in a position to conclude that any claim against Lonsdales for profession negligence in not making an earlier application to annul on capacity grounds will succeed. Secondly, there is a fundamental difference between a person of full capacity who fails to advance a defence that could have been advanced earlier and a case where the person concerned lacked capacity at all material times. In the first type of case there is every reason for concluding that a party is responsible for the acts and omissions of his solicitor. However I consider that plainly different considerations apply in relation to the acts or omissions of a solicitor who is acting for a person who lacks capacity and in respect of whom a litigation friend had not been appointed at any rate where the Petitioning creditor has the level of knowledge that HMRC has in this case. 

109. It is now necessary to decide whether any of the costs ought to be ordered to be met by the trustee personally in the circumstances. As I observed at the outset of this judgment, there is no application before me which puts in issue any part of either the remuneration claimed by the trustee or the expenses incurred by her. There is no breakdown that enables me to attribute either elements of the remuneration claimed or particular expenses incurred to particular activities or even particular periods. Any application which put in issue the recoverability of remuneration and expenses would have to be issued by either HMRC or the applicant pursuant to either IRs r.6.142 or (given the date of presentation of the Petition in this case) IA s.303 and could be resolved at least in relation to remuneration by reference to an application by the trustee under IRs r.6.138-141 or a claim by HMRC under IRs r.6.142. If and when such an application is issued, the issues that arise will have to be resolved applying the Practice Direction applicable to such issues.
110. None of the parties before me asserted that it is premature to determine this issue. I put this point to Mr Cawson who accepted that at some stage there would have to be an application of the sort I have mentioned. However, he maintained that the issue should be dealt with at this stage in the interests of saving further costs. Whilst I am sympathetic to any mechanism by which further expenditure can be avoided in this case, I do not think I can proceed in relation to a claim that the remuneration claimed or expenses incurred by the Trustee should be reduced by reference to an alleged breach of duty under the DDA or any other ground without any relevant application being before the court or any attempt having been made to tie alleged breaches of DDA duty alleged against the trustee or any other complaint concerning the conduct of the trustee to specific heads of cost or remuneration over particular periods or in relation to particular activities or particular activities at particular times. It is difficult to see how an argument that the trustee has acted extravagantly or disproportionally or in breach of DDA duties that it is alleged were owed to the applicant can be divorced from a detailed analysis of when and for what purpose and in what circumstances particular expenses were incurred or remuneration is claimed. 

111. I am not presently satisfied that the proper course is to allow or disallow remuneration and expenses on a global basis since it is entirely possible that some expenses may be appropriately incurred and other not by reference to the nature of the work being undertaken and irrespective of the date when it was undertaken. The information concerning remuneration that is currently available does not permit even a broad brush approach to be fairly or justly adopted.  My provisional view is therefore that appropriate course is for these arguments to be considered in a proper factual context if and when any application is made under the provisions to which I have referred in relation to either remuneration of the expenses of the bankruptcy. That is likely not to be possible until properly particularised accounts have been prepared by the trustee. Thus I am not at present persuaded that the task I am being asked to undertake is an appropriate one for the court to undertake at this stage. However, I accept that this point was not explored in any detail during the submissions made to me and accordingly at the hand down of this judgment I will invite submissions related to this point. In those circumstances, I make no findings in relation to the allegations that expenses have been incurred and/or that remuneration ought to be reduced by reference to alleged breaches by the trustee of DDA duties allegedly owed by her to the applicant. 
112. One aspect of the remuneration and expenses issue that troubled me during the course of the trial was this – if the annulment or rescission application had failed then on any view the trustee would have been significantly out of pocket because the value of the estate on any view is vastly less than the expenses that have been incurred. It would not appear to be right that HMRC should be required to meet any part of the expenses of the bankruptcy that could not have been recovered by the trustee had the bankruptcy continued. It may be that this issue is simply one of many that will have to be worked out in the context of a remuneration and expenses application of the sort I have referred to earlier in Paragraph 108 above. No submissions have been made on this point and I invite the parties to consider it and if appropriate make submissions in relation to it at the hand down hearing. 
Conclusions and Directions
113. For the reasons set out above I conclude that :
i) The bankruptcy order made against the applicant ought in principle to be annulled or rescinded;

ii) HMRC as Petitioning creditor ought in principle to pay the fees of the Official receiver and the trustee and expenses of the bankruptcy; 

iii) The questions of what orders ought to be made concerning the costs of (a) this application and (b) the Petition will be determined at the hand down of this judgment following submissions from the parties in relation to that issue.
In addition, at the hand down hearing, (a) directions will have to be given concerning (1) the re-listing of the Petition and (2) any applications relating to remuneration and bankruptcy expenses. In addition, I would hope that dispositive directions could be given concerning the long outstanding committal applications against the applicant and her father. With this mind each party is directed to lodge and serve written submissions relating to these issues and any other issues it is considered ought to be resolved at the hand down hearing by 4pm on 2nd February 2011. 
114. Finally, and in accordance with what was directed at an earlier stage in these proceedings, I direct that a copy of this judgment be supplied by the Applicant’s solicitors to the solicitors acting for the applicant’s father on condition that the embargo set out at the head of this draft applies to him with equal force as it applies to all the parties to the application. 
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