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Subject

Mrs Fletcher (not her real name for legal reasons) was discharged from hospital following a period of detention under Section 3 of the Mental Health Act 1983. Initially the Council funded her aftercare in a residential care home under Section 117 of the Act. But following a review of her case the Council determined that Mrs Fletcher no longer needed aftercare and so could be discharged from Section 117. 
The Ombudsman found that the discharge criteria applied by the Council were seriously flawed and its decision about Mrs Fletcher’s continuing need for aftercare was, therefore, unsafe. 
Finding

Maladministration causing injustice, remedy agreed. 
Recommended remedy

Council agreed to:

· Review its Section 117 discharge criteria with the assistance of external legal advice and reassess Mrs Fletcher’s need for continuing aftercare services on completion of that review.

· Pay Mrs Fletcher’s residential care costs until such time as a new review properly determines whether she needs aftercare services under Section 117. 
· Pay Mrs Fletcher’s family compensation of £250.
Introduction
Complaint 

1. Mrs Fletcher’s Solicitor complained that the Council unreasonably discontinued funding of aftercare which she was entitled to receive under Section 117 of the Mental Health Act 1983. She says that the criteria applied by the Council when considering discharge from Section 117 were flawed and that, in any case, Mrs Fletcher’s circumstances did not match the criteria

2. The Solicitor claimed that Mrs Fletcher would be put to the unnecessary expense of funding her own care as a result of the Council’s decision. 
3. The complainant and the Council were invited to comment on the draft of this report before the conclusions were written. I have taken account of their comments in preparing the final text and reaching my conclusions.

4. For legal reasons the names used in this report are not the real names of the people concerned.

The Law 

5. Local health authorities and social services authorities have a duty to provide aftercare services for people who have previously been detained in hospital under Section 3 of the Mental Health Act 1983.  These services must be provided until both authorities are satisfied that the person no longer needs them as such (i.e. as aftercare).

6. The Courts have determined that there is no express power in law to charge for services provided under Section 117.  Therefore councils may not charge for any aftercare services they provide. 

7. The Mental Health Act contains no definition of ‘aftercare services’. But guidance issued by the Secretary of State says that the purpose of all care is to equip patients to cope with life outside hospital and to function there successfully without danger to themselves or others.

8. The Courts have determined that aftercare provision does not have to continue indefinitely but it must continue until such time as the health authority and local authority are satisfied that an individual is no longer in need of such services for their mental condition. However, in cases where the illness is progressive, such as dementia, the Court noted it was difficult to see how such a situation could arise in practice. 

The Council’s Arrangements for Discharge of Section 117
9. The Council is party to an Agreement with the Avon, Gloucestershire and Wiltshire Health Authority and the Bath and North East Somerset Primary Care Trust. Part 2 of the agreement describes the procedures to be followed when considering discharge from Section 117 aftercare. 

10. The Agreement says that there should be regular reviews of a person’s continuing need for aftercare services. It says the question to be addressed is:

“…whether the services being provided are necessary to prevent further admission to hospital. i.e. if the Section 117 were discharged, would the person be eligible for services under other legislation.”

11. It goes on to list ‘Pointers to determine whether to discharge Section 117’. These include: 

· In the case of a person with dementia, once s/he is settled in a nursing or residential home s/he is unlikely to be readmitted to hospital;

· The longer the time between the hospital stay and the review, the more likely it is that Section 117 can be discharged. 
What Happened
12. Mrs Fletcher was detained in hospital under Section 3 of the Mental Health Act 1983 in July 2003 because she was wandering from home and refusing to take the psychiatric medicine she was prescribed. 

13. In September 2003 Mrs Fletcher was discharged to a residential home specialising in dementia care. In accordance with the Section 117 discharge arrangements the Council met the full cost of Mrs Fletcher’s residential care. 

14. Between 2003 and 2006 there were regular reviews of Mrs Fletcher’s care arrangements. At a multi-disciplinary review meeting in February 2006 the Responsible Medical Officer and Senior Practitioner for the Council’s Community Mental Heath Team, agreed that Mrs Fletcher could be discharged from Section 117 aftercare. The reasons for that decision were that:

· Mrs Fletcher’s dementia was improving and her mental health was stable.

· Mrs Fletcher was not at risk of readmission to hospital.

· Mrs Fletcher was accepting of her residential placement and the care she needed.

15.  Mrs Fletcher’s family appealed against the decision to discharge her from Section 117 and in February 2007 her Solicitor complained to me. Mrs Fletcher has continued to live at the residential care home after February 2006 and the Council agreed to meet her fees until I had reached a view on her complaint.  

Conclusions
16. Mrs Fletcher’s family disagrees with the clinical assessment of her condition. But it is not my role to criticise the judgement of the health professionals involved. My conclusions will therefore be confined to the Council’s administration of the discharge process.

17. In Mrs Fletcher’s case it is clear that without discharge to a residential home specialising in dementia care she would have been retained in hospital. The costs of the home were properly included in the aftercare at that time. To remove those costs from aftercare would only be appropriate where the services of the residential home were no longer needed. It is my understanding that those services are still required and that if they were withdrawn then Mrs Fletcher would be at risk of admission to hospital.

18. In these circumstances, it is clear that the Council’s criteria for discharging people from Section 117 aftercare are maladministrative. Whether or not a person is ‘settled in a nursing or residential home’ is an irrelevant consideration. The key question must be, would removal of this person (settled or not) from this nursing or residential home mean that she is at risk of readmission to hospital. If the answer is yes then the person cannot be discharged from aftercare. 

19. These defective criteria fatally flawed the decision that Mrs Fletcher was no longer at risk of readmission to hospital because it ignored the vital contribution of the residential home to her Section 117 aftercare.

20. The practical effect of the Council’s criteria is to remove long term nursing or residential home accommodation from the definition of aftercare services. If that were to remain the position, the Council’s criteria would allow it to avoid its public responsibilities under Section 117 of the Mental Health Act 1983. 
21. I am pleased to note that, despite its decision to discharge Mrs Fletcher, the Council has continued to meet the cost of her residential care, and she has not therefore been caused a financial loss. That the discharge decision was flawed, however, will have caused an avoidable period of uncertainty for Mrs Fletcher and her family and put them to the unnecessary trouble of pursuing their complaint. 

22. The Council has applied its current discharge criteria to a number of other cases. To date, 10 of those decisions have not been reviewed. The Council says that, despite any flaw in the criteria, those decisions are likely to be safe. But it seems to me that the Council should further investigate these cases to ensure that no maladministration has occurred. If necessary, it should involve a suitable independent person to assist its evaluation of these cases.


Finding
23. For the reasons given in paragraphs 18 to 20, I find that there has been maladministration causing injustice to Mrs Fletcher as described in paragraph 21. To remedy this injustice the Council has agreed to:

· Review its Section 117 discharge criteria with the assistance of external legal advice and reassess Mrs Fletcher’s need for continuing aftercare services on completion of that review.

· Pay Mrs Fletcher’s residential care costs until such time as a new review properly determines whether she needs aftercare services under Section 117. 
· Pay Mrs Fletcher’s family compensation of £250. 
J R White

Local Government Ombudsman

The Oaks No 2

Westwood Way

Westwood Business Park

Coventry

CV4 8JB

12 December 2007

� 	Local Government Act 1974 S.30(3))	


� 	Section 117 of the Mental Health Act 1983


� 	R v Richmond Upon Thames LBC ex p Watson (1999), 28 July, QBD





� 	P 27.1 Mental Health Act 1983 Code of Practice. 1993 revision





The Oaks No2 Westwood Way Westwood Business Park Coventry CV4 8JB

